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Association Activities 


LEGISLATION relating to the following subjects is under consider- 
ation by the Committee on Federal Legislation, Edwin L. Gas- 
perini, Chairman: wiretapping; presidential electors; Supreme 
Court; civil rights; federal rules of procedure; passports; immi- 
gration and naturalization (see p. 560); public defenders; con- 
flict of interest; S.E.C. legislation; aid to education; election laws; 
federal jurisdiction and presidential inability. The Committee 
had as its guest Senator Kenneth B. Keating, who discussed with 
the Committee legislation which would be before the January 
session of the Congress. 


°e@o 


THE NEWLY-ESTABLISHED Special Committee on the Federal 
Courts, Walter R. Mansfield, Chairman, has organized its work 
for the coming year by the appointment of subcommittees to 
consider the following matters: legislation; rules; court opera- 
tion; Supreme Court and advisory committees to the courts. 


°e@o 


THE COMMITTEE on Corporate Law Departments, Laurence I. 
Wood, Chairman, has published a Roster of Corporate Law 
Departments in New York City. The publication was made pos- 
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sible through the courtesy of The Lawyers Directory of Char- 
lottesville, Virginia. A limited number of copies are available 
at the office of the Executive Secretary. Members of the subcom- 
mittee preparing the roster were Joseph H. Collins, Chairman, 
John J. Cooke and Harold L. Vogel. 


e@o 


‘THE SPECIAL COMMITTEE on Science and Law, Oscar M. Rueb- 
hausen, Chairman, devoted its organization meeting to a con- 
sideration of data computers and their application to legal 
problems. The Committee had as its guests Arnold L. Dumey, 
President of Data Sciences, Inc., and Roy M. Freed, who has 
written extensively on the legal problems of computer use. 


ome 


IN JUNE of 1962 tlie University of Michigan Law School will 
sponsor as part of its continuing legal education program a spe- 
cial two-week summer program on the Uniform Commercial 
Code. Inquiries should be addressed to Joseph R. Julin, Hutchins 
Hall, Ann Arbor. 

e@o 


THE COMMITTEE on Foreign Law, James G. Johnson, Jr., Chair- 
man, sponsored a symposium on “Legal Aspects of Private For- 
eign Investment in West Africa.” The speakers were: Mrs. 
Jaiyeola Aduke Moore, Member of the Delegation of Nigeria; 
Demba Diallo, Member of the Delegation of Mali; Simeon Ake, 
Counsellor of Embassy, Delegation of the Ivory Coast to the 
United Nations; and David Meserve Thomas, Consul General 
of Liberia in New York. 
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The following editorial appeared in The New York Times for 
November 21: 
Politics and Judgeships 
The court reorganization amendment approved on Election Day goes far 


to assure more effective machinery for dispensing justice. But it did not even 
attempt to deal with a situation that is fully as important and in need of 
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change as court structure and administration: the way in which judges are 
chosen. 

What is needed is the elimination of boss control in the nomination of 
judges that are elected and of partisan politics in the selection of those that 
are appointed. Professional qualifications should be the sole criterion in the 
selection of judges. 

Mayor Wagner promised last August that if re-elected he would put into 
effect a plan to achieve these objectives. He promised to appoint, in consul- 
tation with the presiding justices of the Appellate Divisions of the city, a 
standing committee of leading non-partisan lawyers, together with heads of 
civic organizations concerned with the courts. After receiving suggestions 
from the bench, bar and leading laymen, this committee would draw up 
a short list of lawyers, best qualified for each vacancy on the bench, regard- 
less of politics. 

The Mayor promised to confine his own judicial appointments to this list, 
subject to approval by the appropriate bar associations and, in the case of 
elected judges, to work for the party nomination of only those so qualified. 
Failing this, he would seek their independent candidacy with bar association 
and civic organization support. 

We urge Mayor Wagner to fulfill this promise with careful deliberation 
as to details and in consultation with the Mayor’s Committee on the Courts. 


























The Calendar of the Association 
for December 1961 and January 1962 


(as of December 11, 1961) 


December 4 Dinner Meeting of Committee on Professional Ethics 
December 5 Opening of Photographic Show, 4:30 P.M. 


December 6 Dinner Meeting of Executive Committee 
Meeting of Committee on Insurance of Association 
Property 


December 11 Meeting of Section on Corporate Law Departments 
Dinner Meeting of Committee on Medical Jurispru- 
dence 
Dinner Meeting of Committee on the Bill of Rights 


December 


— 


2 Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 
December Dinner Meeting of Committee on Copyright 
Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Meeting of Committee on Foreign Law 


oe 


December 14 Meeting of Section on Labor Law 
Dinner Meeting of Committee on Admiralty 
Dinner Meeting of Committee on Labor and Social 
Security Legislation 
Meeting of Special Committee on Banking Law 


oo 


December Meeting of Library Committee 
Dinner Meeting of Committee on Law Reform 
Dinner Meeting of Committee on Housing and Urban 


Development 


December 19 National Moot Court Competition Finals. Sponsorship 
Young Lawyers Committee 


524 








December 20 


December 21 


December 27 


January 
January 


January 


January 


January 


January 


January 


January 


January 


January 


2 


3 


10 


15 


16 


17 


18 
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National Moot Court Competition Finals. Sponsorship 
Young Lawyers Committee 
Meeting of Committee on Admissions 


National Moot Court Competition Finals. Sponsorship 
Young Lawyers Committee 


Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Real Property Law 
Dinner Meeting of Executive Committee 


Twelfth Night Festival. Sponsorship Entertainment 
Committee 


Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Insurance Law 


Dinner Meeting of Committee on Federal Legislation 
Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Trade Regulation 


Meeting of Library Committee 

Dinner Meeting of Committee on Corporate Law De- 
partments 

Dinner Meeting of Committee on Housing and Urban 
Development 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on Arbitration 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on Legal Aid 


Meeting of Special Committee on Federal Courts 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Joint Meeting of Section on Banking, Corporation 
and Business Law and Committee on Corporate Law 
Departments 
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January 


January 


January 
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Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Domestic Relations 
Court 


Dinner Meeting of Committee on State Legislation 
Dinner Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Medical Jurispru- 
dence 


Dinner Meeting of Committee on State Legislation 











The President’s Letter 


To the Members of the Association: 


Out of the recent City and State elections came several impor- 
tant contributions to the more efficient administration of justice 
and a better method of selecting judges. 


I 


The most important step forward was approval by the people 
of constitutional amendments which give us the opportunity to 
reorganize certain of our courts and to centralize responsibility 
for their administration. If the reorganization is to result in the 
kind of court system our Association has planned and worked for, 
we must now press for implementing legislation that will protect 
and further the steps which the public has authorized. There is 
substantial danger that some of the more important gains will 
be lost through inertia, political considerations or ignorance of 
the facts. Our Special Committee on the Reorganization of the 
Courts is actively cooperating with the Legislative Committee 
headed by Senator Albert. I believe that we will be successful in 
the end but not without sustained effort. 


II 


A second salutary result was that with the staunch support of 
the New York County Lawyers’ Association, we secured before 
Primary Day unequivocal pledges from the three leading candi- 
dates for Mayor that they would support our position as to legis- 
lation creating new judgeships (October 1961 RECORD, pp. 340, 
355-8). Mayor Wagner, Attorney General Lefkowitz and Comp- 
troller Levitt promised to oppose any legislation creating new 
judgeships in New York City unless the need for each judgeship 
is first certified by the Judicial Conference and unless the politi- 
cal leaders of the major parties publicly state 


i—that they will use their best efforts to see that the 
names of all candidates destined to receive serious con- 
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sideration for nomination will be submitted to appropri- 
ate bar associations at least 20 days prior to the Judicial 
Conventions, and 


2—that these leaders will support for nomination and 
election only those candidates approved as qualified by 
the bar associations. 


It was a heart warming experience to find this unanimity for 
bar association policy among political protagonists. All expressed 
enthusiastic support, one (Mr. Levitt) adding that our position 
made him “proud to be a member” of the Association. 

In supporting our position with respect to additional judge- 
ships the three leading mayoralty candidates also pledged, ex- 
pressly or by clear implication, that as to existing judgeships 
they would appoint and support only those candidates found to 
be qualified by the bar associations. These pledges, also, were 
warmly received. 

III 


Later in the campaign, Mayor Wagner—to his very great credit 
—promised that if reelected he would follow selection procedures 
designed to remove judges from political control and to eliminate 
judgeships “as rewards for political service.” ‘The plan as an- 
nounced by the Mayor may be summarized as follows: 


i—The Mayor will appoint a selection committee con- 
sisting of presidents of civic organizations, and outstand- 
ing lawyers chosen in consultation with the presiding 
justices of the Appellate Divisions of the First and Second 
Departments. 


2—The committee will consider suggestions of candi- 
dates for judicial office from its own members and other 
sources, including the Mayor and civic and _ political 
organizations. 


3—The committee will submit to the Mayor five candi- 
dates from among those suggested which it deems “best 
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qualified” for each vacancy. The Mayor will then sele: 
one of the five and transmit the name of his selection to 
the appropriate bar associations for screening in accord- 
ance with procedures now being followed. 


4—As to elective judges, the Mayor will use his influence 
to bring about the nomination of those found by the com- 
mittee to be among the best qualified and to see that their 
names are submitted to the bar associations. If unsuccess- 
ful, he will ask the bar associations to join with him in 
obtaining the necessary petitions to put the committee’s 
selections on the ballot. 


‘The Mayor’s plan is a long step forward from the present pro- 
cedure of selecting judges on the recommendation of political 
leaders. Not always, but all too often, such recommendations are 
based upon service to a political party and qualifications for 
judicial service are at best a secondary consideration. If the initial 
selection comes from a citizens group of the stature proposed by 
the Mayor, then qualifications for judicial office should dominate 
the selection process rather than political considerations. 

I do not of course suggest that political activity by lawyers is 
not an important factor in evaluating candidates for judicial 
office. Experience teaches that it is likely to give the lawyer un- 
usual ability to get along with people and to understand their 
strengths and weaknesses. It is one of the highest duties of the 
citizen and should enhance the lawyer’s ability to serve as a judge. 
But it is only one of many considerations to be weighed in 
appraising the worth of candidates. 

Has the New Day arrived at last? Will our judges henceforth 
be selected solely on the basis of their qualifications for judicial 
service? Past disappointments suggest that we should be cautious 
in expecting this long sought result. But I think it of great sig- 
nificance that the political leader of the dominant party in our 
City has publicly stated that “‘judgeships should never be used 
as rewards for political service” and, moreover, has promised to 
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follow procedures which seem well calculated to achieve the 
desired result. There may of course be features of the program 
which can be improved as we go along but on the whole the plan 
is sound and courageous. We will give the Mayor our earnest 
support in applying it. 


Orson S. MARDEN 


November 29, 1961 











United Nations Publications Useful to Lawyers 


By JoHN CAREY 


INTRODUCTION 


The United Nations is now the stage on which are played 
many of the acts in history’s drama that formerly occurred in 
national capitals and elsewhere. In the opinion of our State De- 
partment, the U.N. 


“... has become a world news center rivaling and, on some 
subjects, upstaging the traditional news centers of London 
and Washington.”’? 


In serving such a function, the U.N. inevitably produces vol- 
uminous documentation, estimated to be as high:as forty thou- 
sand documents a year in English alone. Among such documents 
are many that are useful to lawyers, but which are probably not 
used by lawyers as much as they would be if their usefulness was 
more widely known. 

SCOPE OF PAPER 


This paper deals with the problem of which of the many U.N. 
publications lawyers should (a) follow currently, along with ad- 
vance sheets and law reviews, and (b) refer to on occasion, as 
with a treatise or statute book. 

Naturally the choice of U.N. publications to follow or refer 
to will vary with the kind of legal work done. This paper attempts 
to discuss U.N. publications that might be useful in any kind of 
legal work done outside the U.N. itself, whether it be law prac- 
tice, teaching or scholarly writing. The selection within the range 
of publications herein recommended should be tailored to suit 
the individual lawyer’s field of work and time available. 

U.N. publications can be purchased in the U.S. from the Sales 


Editor’s Note: Mr. Carey is a member of the Committee on the Bill of Rights. He 
served as a member of the research staff which prepared the Association’s study, 
The Federal Loyalty-Security Program. 
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Section, Publishing Service, United Nations, New York, N.Y. 
U.N. publications can be used by the public not only at public 
libraries having them but also at most U.N. Depository Libraries, 
of which there are 243 around the world and to which the U.N. 
gives a complete set of its documents. 

There are of course quantities of U.N. documents beginning 
with the U.N. Charter and including current items such as the 
Security Council resolutions on the Congo which are legally im- 
portant in the sense that they govern internally the legality of 
actions taken by the U.N. itself.? This paper, however, does not 
attempt to encompass documents whose legal significance lies 
only in what is called the constitutional law of the U.N. The 
U.N. publications with which this paper deals are concerned 
rather with the general law of international relations, and with 
the internal law of various nations. 

The importance to lawyers of an awareness of the law of inter- 
national relations and the internal law of various nations hardly 
needs stressing. As to the former, the recent proliferation of inter- 
national study programs at law schools merely means a catching 
up with Kent’s century-old exhortation that: 


“A comprehensive and scientific knowledge of international 
law is highly necessary, not only to lawyers practicing in 
our commercial ports, but to every gentleman who is ani- 
mated by liberal views, and a generous ambition to assume 
stations of high public trust. It would be exceedingly to 
the discredit of any person who should be called to take a 
share in the councils of the nation, if he should be found 
deficient in the great leading principles of this law; and 
I think I cannot be mistaken in considering the elemen- 
tary learning of the law of nations, as not only an essential 
part of the education of an American lawyer, but as proper 
to be academically taught.” * 


Lawyers who graduated more than ten years ago may have 
missed the recent surge of academic emphasis on international 
law. If so, following U.N. publications, together with the quar- 
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terly American Journal of International Law, should be an effec- 
tive way of keeping pace with this recent development. 

As to the importance of awareness of the internal law of various 
nations, this is obvious in cases where a lawyer has business in a 
particular foreign country. Even though he may retain local 
counsel, he will serve his client better if he does not therewith 
abdicate all foreign responsibility but instead keeps both a watch- 
ful and an informed eye on his client’s foreign legal problems. 
Some of the U.N. publications described below may help make 
this possible. There is even one U.N. publication helpful to U.S. 
lawyers in trying to fathom the intricacies of our own tax laws, 
as applied to foreign operations. This is “United States Income 
Taxation of Private United States Investment in Latin Amer- 
ica,’ * originally published by the U.N. Secretariat’s Department 
of Economic Affairs in 1953 and supplemented in 1956 by Pro- 
fessor Stanley S. Sarray, formerly Director of the Harvard Law 
School International Program in Taxation’ and now a high-rank- 
ing U.S. Treasury official. Professor Surray authored the 1953 
original version jointly with his Eisenhower-administration pred- 
ecessor Professor Dan Throop Smith of Harvard Business School. 
This publication, whose usefulness is not limited to Latin Amer- 
ica, is one of the most searching of all the writings the present 
writer has studied on the subject of U.S. taxation of foreign 
operations, containing for example graphic comparisons of the 
return to a U.S. parent company of foreign income produced by 
the various alternative forms of foreign business organizations at 
different levels of foreign taxation. 

Awareness of the internal law of various nations is helpful not 
only when knowledge of a particular foreign legal system is re- 
quired but also in every-day domestic practice. The study of 
contrasting systems is bound to make the practitioner more 
imaginative in finding elusive solutions. The resourceful lawyer 
can, by occasionally borrowing foreign concepts, add his own 
speck of coral to the ever-growing reef of the common law, and 
carry on the law-borrowing process described by Professor 
Edward D. Re (now Chairman, U.S. Foreign Claims Settlement 
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Commission) in “The Roman Contribution to the Common 
Law,” 29 Fordham Law Review 447.° 

The discussion which follows is limited to publications of the 
United Nations proper. It does not therefore deal with publica- 
tions of other intergovernmental agencies which might be useful 
to lawyers, examples of which are two put out by UNESCO, 
which despite its name’ is not part of the United Nations organ- 
ization. These two publications are (1) “A Register of Legal 
Documentation in the World,”® and (2) the periodical ‘““Copy- 
right Bulletin.” ® 

Another non-U.N. intergovernmental agency which publishes 
materials useful to lawyers is the International Labor Organiza- 
tion. The I.L.O. issues every two months instalments of its 
“Legislative Series” ?° containing laws and regulations on labor 
matters selected for importance from all parts of the world. The 
I.L.O. also publishes its “International Survey of Legal Decisions 
on Labor Law.” 


U.N. PUBLICATIONS FOR LAWYERS TO FOLLOW CURRENTLY 
1. United Nations Review 


This is a readable monthly periodical," published by the U.N. 
Office of Public Information, of fifty or more pages, summarizing 
most activities of the U.N. including legal developments. The 
best way to indicate its usefulness to lawyers is to describe a sam- 
pling of the items pertinent to law included in the first four issues 
of 1961. 

The January, 1961, issue noted on page 36 the adoption by the 
General Assembly’s Third (Social, Humanitarian, Cultural) 
Committee of four articles of the draft Covenant on Civil and 
Political Rights and one article of the draft Convention on Free- 
dom of Information. It is also noted that the General Assembly 
included these two matters on the provisional agenda for its 
sixteenth session, scheduled to begin in September, 1961. 

The February issue of United Nations Review reported at 
page 3 the commencement of the U.N. Conference for the Adop- 
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tion of a Single Convention on Narcotic Drugs, called by the 
U.N. Economic and Social Council to consider a draft conven- 
tion prepared by the U.N. Commission on Narcotic Drugs.” 
Detailed information about this Conference appears on pages 47 
and 48 of the March issue. The adoption of a new treaty, subject 
to ratification, is noted on pages 2-3 of the April issue. 

The February issue of the Review also noted at page 4 the 
opening of the thirteenth session of the Subcommission (of the 
U.N. Commission on Human Rights, which is part of the Eco- 
nomic and Social Council) on Prevention of Discrimination and 
Protection of Minorities, and on page 53 summarizes its pro- 
ceedings. Recommendations adopted by the Subcommission are 
described on pages 12 and 45 of the March issue. 

On page 54 of the February, 1961, issue is described the deci- 
sion of the International Court of Justice upholding the 1906 
arbitral award by the King of Spain in a boundary dispute be- 
tween Honduras and Nicaragua. Thereafter are reported the 
signatures and ratifications of international agreements of which 
the U.N. had recently received official notice. Similar informa- 
tion is found on page 48 of the March issue. 

The March issue of United Nations Review describes at pages 
2-3 and 48 a U.N. seminar on human rights attended by South- 
east Asians from twenty countries and territories, dealing with 
blood tests in drunken driving and paternity cases. On page 5 is 
noted the agenda of the February meeting of the 18-member 
Commission on Human Rights. 

On pages 22 through 27 of the March issue is “a survey of the 
work of the United Nations to promote the civil and political 
rights of women.” The second half of this article appears on 
pages 26-32 of the April issue. 

The institution by Ethiopia and Liberia of action in the Inter- 
national Court of Justice against the Union of South Africa to 
ensure fulfillment of mandate obligations respecting South West 
Africa was noted on page 33 of the March issue, with further 
procedural information about this action on page 48. 

A General Assembly summary in the March issue of the Review 
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includes at page 40 reports of the Assembly’s action regarding 
the report of the International Law Commission; its placing on 
the sixteenth session provisional agenda of the question of 
“Future work in the field of the codification and progressive 
development of international law’; and its placing on the seven- 
teenth session provisional agenda of the question of publishing 
a United Nations Juridical Yearbook as a measure for encourag- 
ing development of and compliance with international law. 

In the April, 1961, issue of United Nations Review there is 
noted at pages 3-4 and 52 the opening of the U.N. Conference 
on Diplomatic Intercourse and Immunities, to consider draft 
articles prepared by the International Law Commission. On 
pages 34-37 of the April issue is an article on the Human Rights 
Commission’s work, especially its Report on the Rights of 
Arrested Persons, while a chronology of the Commission’s activ- 
ities appears on pages 53-4 in the monthly “United Nations 
Digest” section of the Review. 


2. United Nations Documents Index (‘““UNDI’) 


While this monthly publication (with annual cumulation) is 
primarily useful for particular reference projects, lawyers might 
find it advantageous to check the issues as they appear with regard 
to particular subjects in which they happen to be working or 
to be interested. The writer follows the practice of using this 
method to review the monthly issues of the Index of Legal Peri- 
odicals, and believes UNDI to be similarly useful. Such perusal 
would help reveal publications not brought to light through the 
United Nations Review. The only U.N. publication indexed in 
the new “Index to Foreign Legal Periodicals (1960)” is the Inter- 
national Law Commission Yearbook. 

The monthly issues of UNDI consist primarily of an index 
according to issuing agency, with a removable separate subject 
index. At the end of the year a cumulative subject index is 
issued.1* UNDI covers all unrestricted documents received by the 
United Nations Library, where the index is prepared, both those 
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issued by the U.N. itself and also those issued by the specialized 
agencies.” 14 


U.N. PUBLICATIONS FOR LAWYERS TO REFER TO ON OCCASION 


The United Nations issues four annual catalogues which are 
available without cost from the Sales Section in New York, one 
each on economic, social and legal publications, and a complete 
catalogue covering all “Books in Print” which are available for 
sale (except the Official Records, International Court of Justice, 
and specialized agencies’ publications). 

The United Nations Documents Index (“UNDI’) described 
above as a useful publication to follow currently, is a basic re- 
search tool as well. A sample of the legal content of UNDI’s 
monthly subject index section, taken from the February, 1961, 
issue, is contained in the Appendix to this paper. 

Basic historical information on legal and other matters with 
which both the United Nations and the related intergovern- 
mental agencies are or have been concerned is contained in 
“Everyman’s United Nations,” the sixth edition of which was 
published in 1959. 

The annual “Yearbook of the United Nations,” the thirteenth 
of which is the 1959 issue,’* contains detailed description and 
documentation of legal developments in the U.N. and the related 
agencies. 

A separate two-volume Yearbook is published by the Inter- 
national Law Commission, which is a 21-man body of experts 
not representing governments, charged by the General Assembly 
with responsibilities for development and codification of inter- 
national law. Included in the 1960 issue’? as part of the Commis- 
sion’s annual report is its draft articles on consular intercourse 
and immunities, with commentary. Other subjects dealt with by 
the Commission have included state responsibility, the law of the 
sea, the law of treaties, and arbitral procedure. The last-named 
subject receives a rich contribution to its literature from the 
“Reports of International Arbitral Awards,” ten volumes of 
which have been published, the latest in December, 1960.%* 
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The fundamental judicial source of the law of international 
relations is of course the International Court of Justice, which 
publishes its own “Yearbook” as well as “Reports of Judg- 
ments, Advisory Opinions and Orders’’*° and “‘Pieadings, Oral 
Arguments, Documents.” ?! 

Treaties and other international agreements are published in 
several ways. They are published in the “United Nations Treaty 
Series,” following the registration at the U.N.** required by Ar- 
ticle 102 of the U.N. Charter and the Regulation issued there- 
under. In the one year 1960 twenty-nine volumes were issued, 
each of 350-400 pages, bringing the overall total to 347 volumes. 
The latest of three cumulative indices was issued in December, 
1960,” covering volumes 201 to 300. The degree of currency 
achieved in the “Treaty Series” is indicated by the following 
excerpt from a resolution adopted by the American Society of 
International Law in April, 1960: 


““RESOLVED, 


“The American Society of International Law at its 
54th annual meeting * * * 


“Congratulates the United Nations Secretariat, Legal 
Office, Treaty Section, upon realizing publication of the 
Treaty Series to within one year of registration of the 
instruments, and trusts that this accomplishment will en- 
courage the Member States to accelerate registration so 
that the time lag between conclusion of treaties and their 
publication may be still further reduced.” * * * Proceed- 
ings, 1960, pp. 226-7 


Of particular usefulness to tax practitioners dealing with mat- 
ters outside the U.S. is a series which provides the texts of and 
information on “International Tax Agreements” dealing with 
double taxation and fiscal evasion. The first seven volumes are 
bound, while volumes VIII and IX** are loose-leaf and are sup- 
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plemented periodically. Volume IX when first issued was current 
as of December, 1957. 

Unlike the “United Nations Treaty Series,” ‘International 
Tax Agreements” contains pacts which have been signed but not 
yet ratified or registered. Consequently in 1957 when over 400 
tax agreements had appeared in “International Tax Agreements,” 
onlysome 50 of these had been published in the “Treaty Series.” 7 

Another supplemented loose-leaf treaty publication is “Status 
of Multilateral Conventions,” *° which records developments like 
signatures, ratifications, and entry into force of pacts to which a 
number of nations are parties. 

In using the U.N. treaty publications, if one requires definitely 
current information, further reference should be made to the 
Secretariat office where treaties are registered, at which the author 
has been permitted to bring treaty “searches” down to date by 
checking particular foreign countries against current treaty-regis- 
tration lists.?* 

There are a number of U.N. reference materials on the laws 
of various countries. The “United Nations Legislative Series” 
consists of collections of national legislation on particular aspects 
of foreign relations. The titles are as follows: 


1. “Supplement to Laws Concerning Nationality.” ** 
2. “Laws and Regulations on the Regime of the High Seas.” 
3. “Laws Concerning the Nationality of Ships.” *° 


4. “Supplement to Laws and Regulations on the Regime of 
the High Seas and Laws Concerning the Nationality of 
Ships.” 34 


“Legal Status, Privileges and Immunities of International 
Organizations.” ** 


or 


Another U.N. study of the laws of various countries is the 
“Cumulative Index 1947-1959 of National Laws and Regula- 
tions relating to the control of Narcotic Drugs,” covering approx- 
imately 150 separate nations and territories.** 

In the field of human rights the U.N. published a “Yearbook” 
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every year beginning with 1946 through 1954. Since then it has 
published 1956 and 1957%* issues as well as a supplement to the 
latter entitled “Freedom from Arbitrary Arrest, Detention and 
Exile.” > The information on human rights in various countries 
must be understood to have been furnished to the U.N. by the 
governments of those countries, and might require supplementa- 
tion from private sources for completeness. 


CONCLUSION 


The scope of U.N. concern with legal matters is not static but 
changing. Therefore the range of subjects indicated above in 
which the U.N. provides reference sources may be quickly out- 
dated. Current perusal of “United Nations Review” and “UNDI” 
should, however, keep the lawyer abreast of new legal develop- 
ments. 

By using the U.N. publications suggested above for current 
reading and occasional research, lawyers can enhance the effec- 
tiveness and the enjoyment of their professional work. 





NOTES 


1 Harlan Cleveland, Assistant Secretary of State for International Organizations 
Affairs, addressing the American Society of International Law on April 29, 1961. 
The Department of State Bulletin, May 29, 1961, Vol. XLIV, No. 1144, at page 810. 

2 Of great interest concerning legal questions arising within the U.N. are (1) the 
“Repertory of Practice of United Nations Organs,” in which materials illustrating 
the interpretation of articles of the U.N. Charter are organized according to article 
number and indexed by subject and (2) the “Repertoire of Practice of the Security 
Council.” 

3 Commentaries on American Law, by James Kent, vol. 1. 7th ed., published by 
Wm. Kent, New York 1851, p. 20. 

4 Price $.75; Go pages. 

5 Source of the “World Tax Series,” consisting of separate volumes describing 
the internal tax laws of various foreign countries, preparation of which was orig- 
inally inspired by the United Nations. 

6“... it is demonstrable that English law borrowed ‘foreign law’ to meet the 
increasing needs of a developing great nation.” 29 Fordham Law Review 447, 448. 
“The story of civilization will not be one of self-sufficiency and autonomy. It is 
one of constant building upon the wisdom and experience of prior peoples and 
a blending of the knowledge from many lands.” 29 Fordham Law Review 447, 491. 
(1961). 

7 United Nations Educational, Scientific and Cultural Organization. 
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8 end ed. rev. 1957; $6.00; available in U.S. at Unesco Publications Center, 801 
Third Avenue, New York 22, New York. 

9 Biannual; $4.00 a year or $2.40 a number. 

10 $7.50 a year; available in U.S. from I.L.O. Branch Office, 917 15th Street, 
N.W., Washington 5, D.C. 

11 $6.00 a year, $.50 a copy. 

12 “By common agreement, the United Nations is the main center of the activi- 
ties of governments against the illicit drug traffic. The United Nations narcotics 
division works closely with Interpol and the anti-narcotics bureau of the League 
of Arab States.” New York Times, May 7, 1961. 

13 Price of UNDI, including both the monthly and the annual issues, is $7.50. 

14 The status of the “specialized agencies” is established by Articles 57 and 63 
of the U.N. Charter. 

15 Price $3.50; 609 pages. 

16 Price $12.50; 660 pages. 

17 Vol. I price $4.00; 300 pages. Vol. II in preparation. 

18 $10.00; goo pages. See also “United Nations Conference on International 
Commercial Arbitration, 1958” ($0.15, 12 pages), containing the Final Act and 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. 

19 195,7—1958 issue $3.00. 

20 1959 issue $5.00. 

21 1958 issue $3.00. 

22 The total number registered at the end of 1959, was 7,511. 

23 Price $4.00; 400 pages. 

24 Vol. IX price $3.50. 

25 Kerno, Publications of the United Nations: International Tax Agreements, 
51 American Journal of International Law 623, 624 (1957). 

26 Price $10.00. 

27 Other treaty publications to be aware of are (1) “Statement of treaties and 
International Agreements” published monthly by the Secretariat’s Office of Legal 
Affairs, and (2) the “List of Treaty Collections,” a compilation of about seven 
hundred treaty collections. 

28 Price $1.25; 179 pages. 

29 Price $2.50; 142 pages. 

30 Price $1.50; 203 pages. 

31 Price $1.25; 134 pages. 

32 Price $5.50; 382 pages. 

33 Price $1.00; 85 pages. 

34 Price $5.00; 330 pages. 

35 Price $4.50; 249 pages. 


APPENDIX 


DOCUMENTS OF LEGAL INTEREST IN UNITED NATIONS 
DOCUMENTS INDEX, FEBRUARY 1961 ISSUE 


Copyright: UNESCO document bringing up-to-date all copyright laws and 
treaties of the world. 
Double Taxation: Statement submitted by International Fiscal Association. 
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Freedom of Opinion: Legal Aspects: Economic and Social Council Report 
on Developments in the Field of Freedom of Opinion since 1954. 

Industrial Property: Article on Employees’ Rights in their Inventions, 
comparing National Laws, International Labor Review Volume 83, No. 1. 

International Court of Justice: Advisory Opinion on Constitution of Mari- 
time Safety Committee of the Intergovernmental Maritime Consultative 
Organization. 

International Court of Justice: Judgment in case concerning right of passage 
over Indian Territory. (Portugal v. India). 

International Court of Justice: Order in case concerning aerial incident. 
(U.S.A. v. Bulgaria). 

International Court of Justice: Order in case concerning Temple of Preah 
Vihear, (Cambodia v. Thailand). 

International Digest of Health Legislation: World Health Organization, 
quarterly publication. 

Labor, Laws and Regulations: International Labor Organiaztion Legislative 
Series, every two months, annual subscription $7.50. 

Missing Persons, Declaration on death of: Bulletin of International Bureau 
for Declarations of Death. 

Women—Legal Profession: Supplementary report of Commission on the 

Status of Women concerning Access to Training and Employment in the 

principal Professions and Technical Fields. 
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“The Services of a Solicitor’ —A Review* 


By W1LL1AM G. MULLIGAN 


The 25 years from WPA to J.F.K. have seen the rise of a new 
class of spenders here and in England; instalment credit has put 
deficit financing within the reach of all. Between the perspiring 
efforts of the Welfare State to redistribute wealth and the com- 
plexities afflicting those who have any, legal guidance has become 
staple fare for everyone—“from the director down to the office- 
boy,” as Mr. Cockshutt puts it. 

“The Services of a Solicitor’ is for the British beneficiary— 
victims of the Purchasing Power Explosion, although its author 
astutely refrains from saying so. Sponsored by The Law Society 
itself, the book introduces the layman to the nature and value 
of consultations with an attorney. 

In the first five months of its distribution this paperback has 
sold almost 100,000 copies; that is at the rate of five copies for 
every solicitor licensed to practice in England and Wales. 

Hermon Joseph Bond Cockshutt was an inspired choice for 
the writing assignment. Editor of Law Notes and head of the 
London teaching firm of Gibson & Weldon, he has been for years 
an instructor in law and legal journalism, devoting most of his 
time to preparing fledgling lawyers for the solicitors’ examina- 
tion. (U. S. trial lawyers may be chagrined to learn that the solici- 
tors’ test is considered much stiffer than the barristers’ .) 

When Mr. Cockshutt takes the reader on a guided tour of 
instalment-buying agreements (“hire-purchase”’ as this is called), 
his device is a dialogue between a brash young man and his 
father, a solicitor. The son acts first and consults afterward; his 
patient old man tells the eager beaver what he may have just let 
himself in for: paying interest on the cash down-payment as well 


Editor’s Note: Mr. Mulligan is Chairman of the Committee on Courts of Superior 
Jurisdiction of the Association. 

* Cockshutt, H. J. B., The Services of a Solicitor. London: Hodder and Stough- 
ton 1961. 
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as the unpaid balance, inability to sell before all instalments are 
paid, liability for the full balance due if repossessed, liability on 
the contract even if the article purchased proves defective. 

Using literary devices ranging from journalese to the dramatic 
form, the author acquaints us with a variety of subjects familiar 
to every American lawyer, if at appropriate points you simply 
rename the inevitable ogre Inland, in place of Internal, Rev- 
enue. He deals with buying a home, making a will, marrying 
unhappily, getting a traffic ticket, starting a business, collecting 
for personal injuries, quarreling with your neighbors, joining 
committees which incur unpaid debts, losing clothes at hotels 
and dry cleaners—in short, enjoying the carefree luxury of the 
Better Life and being able to afford a lawyer. 

Mr. Cockshutt also tells his readers what a solicitor is, and the 
difference between solicitors and barristers. One point of inter- 
est to us is that a solicitor “is only entitled to practise if he holds 
a practising certificate for the year in question. There are further 
safeguards to ensure that this annual certificate is only renewed 
each year in favour of a person who continues to be suitable to 
hold it.” (p. 13) 

Sir Thomas Lund, Secretary of The Law Society, has observed 
in his Lectures on Professional Conduct that grievance com- 
plaints which do not result in proceedings against a solicitor may 
lead to conditional renewal of his annual license. He says: 


“Where a certificate is granted subject to conditions, per- 
haps after a solicitor has been restored to the Roll or after 
a period of suspension has expired, it is not unusual to 
find the condition imposed that he shall only practise in 
partnership or be employed as a clerk after his proposed 
partners or employers have been approved by the Council 
[of The Law Society].” (1960 ed., p. 127) 


It might occur to us that in our land, where a motorist forfeits 
his driving license if he commits three infractions within a stated 
period, lawyers who repeatedly violate court rules or ethical 
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standards should be controllable by means short of costly griev- 
ance procedures. 

Another ready object-lesson is Mr. Cockshutt’s mention that 
the English solicitors have a Compensation Fund to “look after 
the victims of their black sheep.” (p. 121) This is required by the 
Solicitors Act, 1941, and amendatory legislation. All practicing 
solicitors (except those just commencing practice or just separ- 
ated from National Service) have to contribute annually to a 
fund from which The Law Society makes grants to clients suffer- 
ing loss through dishonesty on the part of a solicitor or his clerk 
or employee. The 1957 Solicitors Act gives The Law Society 
rights of subrogation against the defaulting lawyer. 

Theodore Voorhees of Philadelphia has been the vigorous 
chairman of an American Bar Association Committee on Clients’ 
Security Fund, advocating the creation of such funds by volun- 
tary action of the bar associations in each state. At last reports 
fifteen states have voted to set up such funds and they are actually 
operating in nine states, including Connecticut and New Jersey. 

The best argument for the Clients’ Security Fund seems to be 
its prospect of raising public esteem for the bar. It should not 
be thought that it would banish Johnsonian contempt for law- 
yers altogether; it hasn’t in England. There the Daily Mail of 
London, secure in the knowledge that it is true blue, said of 
Mr. Cockshutt’s book: 


“The Law Society has just published a cosy little paper-back 
called The Services of a Solicitor. 


“This would have more weight if they would also improve 
the product. Most people who use the services of a solici- 
tor are found gnashing their teeth, rolling their eyes, and 
crying with frustration at the muddles and delays. 


“Why should it take 18 months to settle a simple family 
will? 


“Or six months to sell a house when both parties are agreed 
on the price? A friend of mine is in danger of losing the 
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sale of her house, agreed last November, because her 
solicitor refuses to make a move. 


“When she implores him to complete the sale, he says: 
‘Dear lady, why are you so impatient?’ He believes in 
delay.” 


But the battle is not lost; Mr. Cockshutt has struck a telling 
blow for the long-suffering solicitor. Among the many favorable 
reviews of his little book, Richard Yorke’s, in the London Daily 
Telegraph, wisely said: 


“Unfortunately, like toothache, a legal problem usually 
gets worse if left alone. Unlike toothache, many people 
have legal problems without knowing it. 


“Believing that prevention is better, and less expensive, 
than cure the Law Society has sponsored a guide to the 
services of a solicitor. 

“Far from being a do-it-yourself law book—potentially as 
dangerous as a make-your-own-atomic-bomb kit—the in- 
tention is simply to indicate the innumerable ways a good 
solicitor can be of use. And a solicitor can save his client 
not only money but also trouble and time. 


“The solicitor is the general practitioner of the legal world. 
Twenty thousand are scattered over England and Wales 
in practices ranging from one man and his clerk to the 
huge City partnerships. 

“Each one has passed an examination so hard that few of 
their friends believe it. Each ought to, and many do, com- 
bine the knowledge and acumen of the lawyer with the 
common sense of men of the world. 


“It can be said accurately that in almost any matter which 
is not part of the daily routine of life a solicitor can be 
worth-while.” 











Committee Reports 
COMMITTEE ON AERONAUTICS 


PROPRIETARY RIGHTS IN AIR SPACE 


Although the title of this report defines its subject as “proprietary rights 
in air space,” its investigations and report would be restricted to the point 
of obvious deficiency if limited to the study of, or rather—search for, rights 
in air space which are truly “proprietary.” The term proprietary connotes a 
permanence of ownership, possession or the right to possession and the right 
to exclude, all of which are illusory when applied to air space. The real 
problems in this field revolve around rights to use or to prevent particular 
uses or to be compensated for losses arising from uses or the prevention of 
uses. 

It has been suggested that a determination as to the existence (or non- 
existence) of proprietary rights in air space might be a basis for the solution 
of the controversies as to the use thereof. On the other hand, since the class 
of person affected by the use of air space is not confined to owners of land 
directly beneath it, any solution based solely upon attributing proprietary 
rights in air space to the owners of the subadjacent land would be clearly 
unequal and undoubtedly temporary. As a matter of fact, practically all of 
the courts which have considered the question have decided against the 
existence of proprietary rights in air space, yet such decisions have not pre- 
vented some of the same courts from awarding compensation for losses on 
account of uses, or, on occasion, prohibiting certain uses. 


THE RIGHTS OF THE LANDOWNER 


Although fifteen years have passed since the United States Supreme Court 
held that frequent flights of aircraft passing over the surface owner’s prop- 
erty at altitudes as low as 83 feet constituted a partial taking for which he 
was entitled to be compensated, United States v. Causby, 328 U.S. 256 (1944) 
the authorities are not agreed as to what are the rights of the surface owner 
versus the aeronaut. The Court implied (p. 265) that the airspace, apart 
from the immediate reaches above the land, is part of the public domain, 
but did not determine the precise limits thereof. Unquestionably, this impli- 
cation derived from Section 3 of the Civil Aeronautics Act of 1938 (4g USC 
403) which recognized “a public right of freedom of transit in air commerce 
through the navigable airspace of the United States.” By limiting the taking 
to cases where the flights were “so low and so frequent as to be a direct and 
immediate interference with the enjoyment and use of the land,” and hold- 
ing that the flights in question were not within the navigable airspace, which 
Congress had placed in the public domain, the Court implied that flights 
through the navigable airspace were not actionable. This would seem alto- 
gether reasonable. But enjoyment of the free right of transit requires passing 
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through the lower reaches of the airspace while landing and taking off; 
it was for such operations that the Court held in the Causby case there was 
a right to compensation. To be of practical value, the right to use the navi- 
gable airspace must carry with it an area for ingress and egress. The Court’s 
exclusion from the navigable airspace of the area through which aircraft 
climbed and descended was occasioned by a literal interpretation of navi- 
gable airspace as defined in the Civil Aeronautics Act of 1938, since repealed, 
viz: 
“. . . airspace above the minimum altitudes of flight prescribed by 
regulations under this Act.” 


Civil Air Regulations 60.35 et seq. prescribed minimum altitudes of 1000 
feet over certain areas, and 500 feet over other areas, “. . . exclusive of taking 
off from or landing upon an airport, or other landing area.” 

Had the regulation remained unchanged, probably subsequent litigation 
would have firmly established the right of the surface owner to be compen- 
sated for disturbance created by aircraft landing or taking off across his 
property at low altitudes, or the question would have been resolved in favor 
of the aeronaut by statute. Instead, the Civil Aeronautics Board, then charged 
with responsibility for prescribing minimum altitudes for the safe operation 
of aircraft but not for determining the limits of the navigable airspace or 
the property rights of individuals concerned, amended its regulations to 
provide: 

“Minimum Safe Altitudes. Except when necessary for takeoff or land- 

ing, no person shall operate an aircraft below the following altitudes: 


b. Over congested areas. Over the congested areas of cities, . .. an 
altitude of 1000 feet above the highest obstacle, within a horizontal 
radius of 2000 feet from the aircraft . . .” 


c. An altitude of 500 feet above the surface, except over water or 
sparsely populated areas. In such event the aircraft shall not be 
operated closer than 500 feet to any person, vessel, vehicle, or 
structure...” 


If there was any doubt that the incorporation in the regulation of the 
provision for takeoff and landing was intended to prescribe a minimum alti- 
tude for such operations, the doubt was resolved by the Board’s interpreta- 
tion of July 26, 1954, which recited: 


. . an aircraft pursuing a normal and necessary climb after takeoff 
or in approaching to land is operating in the navigable airspace.” 


Clearly, the Board meant this interpretation to have a direct effect upon 
proprietary rights in airspace, for the interpretation was presented to the 
Pennsylvania Supreme Court by Counsel for the Board who appeared ami- 
cus curiae in Gardner v. Allegheny County, 382 Pa. 88, 114 A. 2d 491, 4 Avi 
17,528 (1955). The Pennsylvania Court held that the effect of the regulation 
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on rights in airspace was not determinative of the issues relating to jurisdic- 
tion which were before the Court. 

Any apparent conflict between the concept of navigable airspace enun- 
ciated in the Causby case, and the concept expressed by the Board in its 
interpretation has become academic. The Federal Aviation Act of 1958, 72 
Stat 731 (24), 49 USC 1301 (24), expands the definition of navigable airspace 
to “include airspace needed to insure safety in take-off and landing of air- 
craft.” 

Whether, as has been suggested, navigable airspace also includes a safety 
cushion beyond what is necessary for the operation, is not here material. 
Unquestionably, it includes whatever is necessary for the landing and taking 
off. Thus, under existing law, all aircraft climbing or descending at or above 
the highest altitudes of which they are capable under the conditions appli- 
cable to the particular flight, are moving through the navigable airspace as 
are those operating en route at altitudes equal to or higher than the mini- 
mums prescribed for the areas over which they fly. The navigable airspace 
is a variable. Necessity may require large heavily ladened aircraft, landing 
or taking off, to pass over the immediate environs of an airport at altitudes 
appreciably below those at which lighter aircraft could operate. 

Although the Causby decision suggests that operations within the navi- 
gable airspace which create no unnecessary disturbance are privileged and 
immune from liability for noise or other unavoidable disturbance visited 
upon the lands over which they fly, quaere whether the expansion of the 
public domain by substitution of a broader definition provides the same 
privilege and immunity to those who operate aircraft at low altitudes over 
the lands of others while landing and taking off. A recent decision of the 
Court of Claims would indicate that it does not. Matson v. United States, 
6 Avi. 17,310 (1959). There, the plaintiffs complained that continuous low 
flying aircraft landing and taking off from the Duluth Municipal Airport, 
created noise and interference with the use of their property for residential 
purposes and claimed a taking by reason thereof. The Court in awarding 
damages held that fairness requires that landowners be compensated reason- 
ably for operations that immediately and directly limit the exploitation of 
their properties. 

Prophetically, perhaps, in the Causby case, the Supreme Court observed 
that if 83 feet had been prescribed as the minimum safe altitude, there would 
be a “question of the validity of the regulation.” Unquestionably the validity 
of such a regulation is determinable by its effect upon the property rights of 
the surface owner as well as the propriety of fixing a minimum altitude. 
This very question may be presented by the existing Civil Air Regulation 
quoted above. 

There appear to be no reported cases in which the Courts have been pre- 
sented the question of determining the rights of the surface owner as against 
those of the aeronaut, who chooses to fly at low altitudes over sparsely settled 
areas. The decisions in the Causby and all other pertinent cases indicate 
that the minimum altitude for en route operation is 500 feet. That was so, 
under the regulation which the Supreme Court considered in the Causby 
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case, but when the Civil Aeronautics Board substituted CAR 60.17 for the 
old 60.35 et seq. it prescribed minimum altitudes for “flights over congested 
areas” and over ali other areas “except open water and sparsely populated 
areas.” The Board satisfied its obligation to prescribe a safety rule by pro- 
hibiting operation within 500 feet of structures and vessels on the surface, 
but omitted any minimum altitude. Thus, in these areas, the lower reaches 
of the navigable airspace are within inches of the surface. No regulation 
restricts flights at ten or fifteen feet across privately owned vacant prairie 
land, so long as the aircraft maintains 500 feet of separation from any struc- 
ture, nor is there any judicial or statutory authority for holding that such 
operation, however distressing or disturbing to the outraged rancher or 
farmer, is actionable. In the Causby case the Court observed (p. 268) “the 
flight of airplanes which skim the surface but do not touch it, is as much 
an appropriation of the use of the land as a more conventional entry upon 
it.” If this philosophy is to be followed, and we perceive no reason why it 
should not be, is it an indication that en route flights through that segment 
of the navigable airspace which lies in the lowest reaches of subadjacent 
sparsely settled areas are appropriations? The Court in enunciating this 
philosophy quite clearly was considering flights which created some inter- 
ference with the use of the surface. Relying upon Hinman v. Pacific Air 
Transport, 84 F 2d 755, 1 Avi 640, the Supreme Court observed it was not 
material that the surface owner did not occupy the immediate reaches of 
the enveloping atmosphere in a physical sense—by erection of buildings and 
the like, and recognized that to have the enjoyment of his land the owner 
must have exclusive control of these immediate reaches. If, by control, is 
meant the right to use, until the surface owner exercises that right, it would 
seem that the law today permits the pilot to use that airspace. Certainly, 
it is not the prerogative of the Courts to arbitrarily prescribe a minimum 
altitude for flights above sparsely settled areas, and the agency authorized 
by Congress to do so apparently has not perceived the need there for. 

In contrast to this low level flying which causes no interference with the 
use of the open prairie, but which nevertheless we suggest may be actionable, 
are the high altitude flights of aircraft that cause disturbance or sonic dam- 
age to surface owners. These are operating within that segment of the navi- 
gable airspace that the Supreme Court has indicated affords privilege and 
immunity from redress. 

If, as indicated by the Causby and Matson cases, supra, and those which 
follow the same concept, surface owners may recover for diminution of 
property rights for low altitude flights above their property, whether or 
not within the navigable airspace, what is the nature of the property owner’s 
right of redress? 

One inference which might possibly be drawn from the nature of the 
award in the Causby case is that the property owner has a proprietary right 
in the airspace above his land, which may be taken by exercise of the right 
of eminent domain, and that interference with such proprietary right by 
private interests would be in the nature of a trespass. The Supreme Court 
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has recognized that when the interference is created by an agency of the 
United States, having the power of eminent domain, the right of redress is 
a claim for compensation of “a taking,” and has said that the surface owner 
owns or controls so much of the airspace above his land as he may reasonably 
be expected to enjoy. But in actions between private individuals most courts 
have refused to recognize a property right of the type which would have 
afforded a basis for an action in trespass at common law. Generally where 
relief has been granted against private interests, it has been for a nuisance. 
Some courts refer both to trespass and nuisance as if they were substantially 
indistinguishable in this concept. Even in Massachusetts the only jurisdic- 
tion where the trespass theory has found acceptance, the Supreme Court in 
Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385, 393, 1 Avi. 
197 (1930) held “the scope of possible trespass is limited by that of possible 
effective possession.” That court’s subsequent decision in Burnham v. 
Beverly Airways, 311 Mass. 628, 42 N.E. 575, 1 Avi. 1014 (1942), however, 
holds that a trespass is not so limited. 

The theory that invasion of airspace might constitute a trespass is incon- 
sistent with the basic concept that trespass is an invasion of possessory rights. 
The landowner cannot in any realistic sense physically occupy the space 
above his property or keep others out of it. Consequently he cannot “possess” 
it in the usual sense. Whatever injuries aircraft cause (except at the lowest 
levels) are to his use and enjoyment, not to his possession. Nuisance, on the 
other hand, is not restricted by the concept of possession. Whereas trespass 
is an invasion of the property possessed by another, nuisance is a disturbance 
without physical invasion. The theory of nuisance followed in most of the 
cases is the most sensible, at least with respect to altitudes above those which 
the landowner uses or can reasonably be expected to use. This has been the 
traditional holding of courts which have considered such invasions of air- 
space. Gardner v. Allegheny County, 382 Pa. 88, 114 A. 2d 491, 4 Avi 17,528 
(1955); Antonik v. Chamberlain, 81 Ohio App. 465, 78 N.E. 2d 752, 2 Avi. 
14,500 (1947); Newark v. Eastern Airlines, 159 F. Supp. 750, 5 Avi. 17,828 
(D.N.J. 1958); cf. Allegheny Air Lines v. Cedarhurst, 132 F. Supp. 871, 4 Avi. 
17,708 (E.D.N.Y. 1955), affirmed, 238 F. 2d 812, 5 Avi. 17,166 (2d Cir. 1956); 
Thrasher v. Atlanta, 178 Ga. 514, 173 S.E. 817, 1 Avi. 518 (1934). The first 
two cases hold that flying within the federally defined navigable airspace is 
not unlawful unless it constitutes a taking. The Newark decision, in sub- 
stance, reaches the same conclusion by limiting the meaning of trespass to 
what would also constitute a taking and otherwise leaving the problem to 
the primary jurisdiction of the federal regulatory agency. 

The nuisance theory has been reiterated recently by the Georgia Supreme 
Court in Scott v. Dudley, 6 Avi. 17,107 (1958) which enjoined operation of 
aircraft at altitudes of less than 300 feet over a school building located 150 
feet from the airport runway, after finding that the plaintiff had established 
that noise and vibration generated by aircraft had a distracting effect upon 
the students and thus substantially lessened plaintiff's right to freely enjoy 
the use of his property. The acceptance of the nuisance concept, however, 
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has not negated the philosophy of the Causby case that passage through the 
lower reaches of the airspace constitutes a taking. This has been reiterated 
in two recent cases, Highland Park, Inc. v. United States, 161 F. Supp. 597, 
5 Avi. 17,935 (1958) and United States v. 15.909 Acres, et al, 6 Avi. 17,702 
(1958). 

It may be that the Causby case and those which have followed it rest upon 
a theory that the interference with the use of the land is sufficient to con- 
stitute a taking of the land itself rather than on the concept that airspace 
over the land was “taken.” If this be correct, then where interference is 
sufficiently great to destroy or seriously impair the usefulness of the land, 
there could be a “taking” no matter how high the altitude of flight, or 
whether it occurred in airspace which the landowner could be said to 
possess. It would, of course, be a nuisance which at the same time would 
resemble the servitude that the United States Supreme Court foun ‘o have 
been imposed by firing guns over adjacent land. Portsmouth Company v. 
United States, 260 U.S. 327. 

In determining whether a nuisance exists, the courts consider not only 
the extent of the disturbance, its frequency and substantiality, but also the 
public interest in continuance of the interfering activity. Thus have abutting 
owners been denied redress for disturbance caused by trucks, buses, street 
railways and even steam railroads when no physical property is taken or 
invaded. It would seem reasonable that aircraft be governed by the same 
principles as are vehicles used in other modes of transportation. The fact 
that one “highway” is separated vertically rather than horizontally from the 
landowner’s property should make no difference. Whatever his rights to 
possession of the airspace they should not afford him rights of redress against 
the aeronaut when he could not have gone against the user of the surface 
right of way. 


RIGHTS OF THE AIRPORT OPERATOR 


Obviously, the ordinary landowner has no proprietary rights in airspace 
above the land of others. Nor does he acquire such rights by devoting his 
property to airport use. This principle has been explicitly stated in decisions 
denying airport operators the right to prevent adjacent owners from using 
their property in a manner which it is claimed will interfere with flights to 
or from the airport. In this jurisdiction the landmark case is Roosevelt Field, 
Inc. v. Town of North Hempstead, 88 F. Supp. 177 (E.D.N.Y. 1950). The 
plaintiff was the operator of a private airport, which had been maintained 
in its then location for 40 years. The defendants were the town and a water 
district. Shortly before the date of suit, the district had acquired property 
on which it had erected a 162’ water tower, less than 3,000 feet from the 
northern boundary of the airport and directly in line with the 4-22 runway. 
Plaintiff sought to enjoin the maintenance of the tower in that location, 
claiming that it was an aeronautical hazard and therefore a nuisance. The 
court denied an injunction on the ground, among others, that plaintiff had 
no property right in the airspace over the water district’s property which 
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was violated by defendant’s erection of the tower. The court said (supra, 
p- 187): 


“Manifestly the plaintiff has no property in the airspace lying above 
the lots containing the tower and other elements of the water supply 
system in question.” * * * 


This statement, of course, is no more than the converse of the rule which 
gave the water district, as owner of the underlying land, exclusive rights in 
the airspace to the extent necessary for enjoyment of the land which it had 
acquired. Two earlier cases in which airport operators complained of the 
erection of aerial power lines on neighboring properties rationalized similar 
rulings by juxtaposing the asserted rights of the airspace operators against 
the common law rights of the adjacent landowner. In Guith v. Consumers 
Power Co., 36 F. Supp. 21 (E.D. Mich. 1940), the Court dismissed a complaint 
filed by an airport operator to enjoin construction of electric transmission 
lines and poles. The Court defined the “fundamental issue” as whether “the 
landowner own(ed) the airspace above the land to a height necessary for 
occupancy of such a line of the exclusion of airplanes using an adjacent 
airport.” It then said (supra, p. 22): 


“The bill of complaint does not allege any right in the plaintiffs to use 
the airspace over the defendant’s land for low altitude flying incident 
to takeoff and landing of airplanes at the airport, which is superior 
to the right of the defendant to use its land for said transmission line. 
Neither have the plaintiffs cited any authority establishing such right, 
and the court believes no authority can be cited therefor.” 


The Court then discussed the familiar principles, as stated in the Restate- 
ment of the Law of Torts, §$159 and 194, and in the Uniform Aeronautics 
Law, that flight is privileged only if it does not interfere unreasonably with 
the possessor’s enjoyment of the surface of the earth. On the basis of this 
analysis of the respective rights of airport operator and landowner, it con- 
cluded that (supra, p. 22, 23); 


“The establishment of an airport upon the appellant’s land in no way 
affected or limited the right of adjacent landowners to use their land 
in any manner and for any purpose for which they might have used it 
before. Had the appellee chosen to erect flagpoles, factory chimneys, or 
tall buildings across the whole of its land, and several times as high as 
its power line, it was within its rights notwithstanding it might have 
entirely prevented the landing of airplanes at appellant’s airport.” 


The Guith court was quoting from a decision of the Indiana Supreme 
Court in the case of Capitol Airways, Inc. v. Indianapolis Power & Light 
Company, 215 Ind. 462 (1939). There, the operator of a private airport had 
sought review of the dismissal of its complaint for damages against a utility 
company. The company had acquired a private right of way upon property 
across a highway from the flying field. It had constructed a power line on 
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steel towers go’ high which presumably were alleged to have impaired the 
utility of complainant’s property for an airport. The theory of the complaint 
was that the defendant had violated a state law requiring insulation of 
electric lines “where the public * * * are liable to come into contact with the 
wire or wires.” 

The court affirmed the lower court ruling against the airport operator. 
Interpreting “insulation” in a broad sense to embrace isolation from the 
public, the court said that except for the proximity of the flying field, it 
would hardly be suggested that the wires were so located that the general 
public was liable to come in contact with them. It then considered the ques- 
tion of whether additional insulation was required because of the proximity 
of the flying field. Weighing the relative property rights of the airport opera- 
tor and the adjacent landowner the court concluded, in the language quoted 
in Guith, supra, that the establishment of an airport could not limit the 
adjacent owner’s pre-existing rights. On the contrary, it said, the flight of a 
plane at such a low altitude as to interfere with use of the land for the pur- 
pose of maintaining a power line was expressly proscribed by statute. Thus, 
the court concluded that the plaintiff was in effect contending that the main- 
tenance of the line destroyed the usefulness of the flying field by preventing 
the uninhibited commission of unlawful acts. Reasoning that the defendant 
owed no duty to keep its premises safe for trespassers, it held that the demur- 
rer was properly sustained. 

The Guith and Capitol Airways cases were concerned solely with the 
relative rights of the airport operators and adjacent landowners under state 
law. In the Roosevelt Field case, however, the court considered the question 
of whether federal supervision of flight in airspace adjacent to airports cre- 
ated new property rights in the operator. 

The question was raised when one witness testified that the defendant’s 
water tower was an enjoinable hazard because as to 38 feet of height, it pro- 
jected into the turning and maneuvering zone at the minimum height, if 
CAA regulations were followed, of 150 feet. The witness maintained that 
the “turning zone is a part of the air port, as the door is part of a garage.” 
Roosevelt Field v. Town of North Hempstead, supra, at p. 184. Rejecting 
this characterization, the court said (supra, p. 184): 


“That comment somewhat unwittingly exposes the essential legal diff- 
culty in this case. From the standpoint of the aviator, the turning 
zone is considered to be part of the air port. But the law has not so 
decreed. It is a space in the air, not lying above an air port, but 
adjacent to that which does, in which supervision for the purpose of 
ordered navigation is vested by law in the C.A.A., but that supervi- 
sion is by no means synonymous with appropriation; it has for its 
objective an intelligent integration of navigation on the part of air 
craft, in their relations one to another.” 


Thus, in the air as on the ground, the airport operator enjoys only the 
proprietary rights of any landowner. No special interest in airspace im- 
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munizes him from the operation of ordinary rules governing mutual rights 
of adjacent landowners. The same principles which may defeat his attempts 
to inhibit a neighbor’s use of adjoining airspace may subject him to damages 
or an injunction where his activities impinge upon the neighbor’s rights so 
directly and substantially as to create a common-law nuisance. An early case 
in point was Swetland v. Curtiss Airports Corp., 55 F. 2d 201 (6th Cir. 1932), 
where maintenance of a private airfield was enjoined. The plaintiffs owned 
a tract on which they had made a substantial investment prior to the defend- 
ants’ acquisition of neighboring property. The evidence showed that the use 
of the field as partially developed already had created substantial annoyance 
to the plaintiffs seriously impairing the value of their property. The court 
said (supra, p. 208): 


“The defendants have the right to establish airports, but they cannot 
lawfully establish one at a place where its normal operation will de- 
prive plaintiffs of the use and enjoyment of their property. Ross v. 
Butler, 19 N.J. Eq. 294, 97 Am. Dec. 654. In Baltimore & Potomac 
R.R. Co. v. Fifth Baptist Church, 108 U.S. 317, 2 S. Ct. 719, 726, 27 
L. Ed. 739, it was said: “That is a nuisance which annoys and disturbs 
one in the possession of his property, rendering its ordinary use or 
occupation physically uncomfortable to him. For such annoyance and 
discomfort the courts of law will afford redress by giving damages 
against the wrong-doer, and when the cause of the annoyance and 
discomfort are continuous, courts of equity will interfere and restrain 
the nuisance’—citing Crump v. Lambert, L. R. 3 Eq. 409.” 


More recently, the Supreme Court of Georgia enjoined low flights from a 
private airport located in the vicinity of a school. Scott v. Dudley, 214 Ga. 
565 (1958). Because of the location of the runway, the use of the field for 
pilot training involved flights directly over the plaintiff's property at very 
low altitudes. The court found that these flights materially interfered with 
and restricted plaintiff's right to use and enoy her property for school pur- 
poses, and therefore constituted a continuing nuisance. 

Unable to rely upon any unique proprietary rights either for offensive or 
defensive purposes, the airport operator may nevertheless acquire some 
special privileges or immunities within the framework of traditional legal 
concepts. Subject to constitutional limitations, governmental action of the 
sort appropriate for the protection of an activity, like air transportation, 
affected with a public interest, may limit the relative rights of adjoining 
landowners. The police power, for example, has been successfully invoked 
to justify zoning regulations restricting the height of structures and objects 
of natural growth in the vicinity of airports. Harells Candy Kitchen, Inc. v. 
Sarasota-Manatee Airport Authority, 6 Avi. 17,383 (Sup. Ct. Fla. 1959); 
Yara Engineering Corp. v. City of Newark, 132 N.J.L. 370 (1945); Rice v. 
Newark, 132 N.J.L. 387 (1945). Nor is there any reason why the doctrine 
of legalized nuisance should not be applied to airport operation. It was 
under this doctrine that the railroads were granted immunity for the inci- 
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dental damages which their non-negligent operations caused to neighboring 
property. See, e.g., Richards v. Washington Terminal, 233 U.S. 546 (1914); 
Ball v. New York Central, 229 N.Y. 33 (1920); Beseman v. Pennsylvania 
Railroad Co., 50 N.J.L. 235 (Sup. Ct. 1888). The Swetland opinion, supra, 
suggested that even the private airport operator enjoined there, might have 
prevailed on the ground of superior equities, had he been able to prove that 
maintenance of the field in the location complained of was material to the 
public interest. 

Of course, none of these considerations of public interest may be pre- 
sumed to afford the airport operator the status of a “proprietor” in the air- 
ways. Given actual proof of damage so direct and so serious as to amount 
to a “taking,” for which constitutional principles require compensation, 
neither the “police power” nor the doctrine of legalized nuisance will serve 
as a defense. Compare Griggs v. County of Allegheny, 402 Pa. 411, 168 A 2d 
123, 7 Avi. 17,176 (Pa. Sup.) Ackerman v. Port of Seattle, 348 P 2d 664, 
6 Avi. 17,876 (Wash. Sup.) and Freeman v. United States, 167 F. Supp. 541, 
6 Avi. 17,230 (W.D. Okla. 1958). 

Thus, while special considerations of public interest will affect the result 
in cases involving a public airport operator’s rights in airspace, the basic 
proprietary relationships common to ordinary landowners persist as the 
framework for decision. It should be noted, however, that these principles 
may be invoked against adjacent landowners, as well as the airport operator. 
This was illustrated in the case of Commonwealth v. Von Bestecki, 30 Pa. 
D. & C. 137 (1937). The defendants, angered by the use of plaintiff's adjoin- 
ing airport, erected a high tower on their property. It was invisible at night, 
and the wires which supported it were invisible by day, as well. The court 
observed that there was evidence in the case that the use of the airport was 
so unreasonable and dangerous to the defendants as to amount to a private 
nuisance for which they would have a legal remedy. Nevertheless, it held 
that the defendants did not have the right to meet this problem by erecting 
towers which were dangerous to the traveling public. It analogized the towers 
to pitfalls, wolftraps and spring guns purposely erected to injure trespassers, 
which have been held to constitute nuisances even as against wilful tres- 
passers. Accordingly it enjoined defendants from erecting towers on the 
basis that they would constitute a public nuisance. 

The Von Bestecki case is perhaps unique in the evidence of malice in- 
volved. It suggests, however, that the general rules of property law may 
occasionally work to the airport operator’s advantage. 


THE EXCLUSIVENESS OF FEDERAL JURISDICTION 


Inevitably in cases relating to the right to navigate there arises the ques- 
tion as to whether the Federal courts have exclusive jurisdiction. 

Neither the exclusive sovereignty of the United States over the airspace 
above its territory (see Convention on International Civil Aviation, 61 Stat. 
1180) nor the public right of freedom of transit through the navigable air- 
space which is granted to every citizen (Federal Aviation Act of 1958, 49 
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U.S.C. 1304) vest in our Federal courts exclusive jurisdiction to adjudicate 
conflicting rights. 

While the Federal Government by preempting the field of air traffic regu- 
lation (Allegheny Airlines v. Village of Cedarhurst, 1956) 5 Avi. 17,166, 
238 F. ed 812 (C.A.-2) aff’g. (1955) 132 F. Supp. 871 (D.C.N.Y.) vested in the 
Federal courts exclusive jurisdiction to adjudicate regulatory provisions per- 
taining to the navigation of aircraft, it is well settled that the several States 
retain jurisdiction to legislate and adjudicate in other areas. (Braniff Airways 
v. Nebraska State Board, supra, Gardner v. County of Allegheny, supra, and 
Newark v. Eastern Airlines, supra.) 

This issue was squarely presented in the Gardner case. A motion to dismiss 
on the ground that the Court of Common Pleas sitting in equity had no 
jurisdiction over the claim for taking and that the Federal agencies were in- 
dispensable parties was denied for the reason that the Equity Court does 
have jurisdiction over those flights which are operated below the minimum 
safe altitude necessary for landing or take-off. 

Eminent authority has pointed out the analogy between the navigable 
airspace and the high seas each constitutes a highway for domestic and for- 
eign commerce, and whatever rights and jurisdiction exist have in both cases 
come into being since the creation of this nation. Until the significant deci- 
sion of the Supreme Court in United States v. California, 332 U.S. 19 (1947) 
owners of ocean front property conceived themselves as owners of the adja- 
cent lands and waters. The decision destroys that concept and vests in the 
United States paramount rights and power over such waters and submerged 
lands. Does this not suggest that the landowner does not own the airspace 
above this land but that through the exercise of its powers of external 
sovereignty the United States has acquired paramount rights therein and 
authority over the airspace in the same full sense that it acquired rights and 
powers over the marginal seas. 

The prevailing opinion of Mr. Justice Black in the California case may be 
paraphrased as follows: 


At the time this country won its independence from England there 
was no settled international custom or understanding among nations 
that each nation owned the airspace above its territory, including the 
airspace above its inland waters and above those portions of the 
adjacent high seas, bays and lakes over which it exercises national 
jurisdiction.” 


Of the time to which Justice Black referred it can be truly said: 


“When this nation was formed, the idea of airspace over which a 
nation could exercise rights of ownership was not even a nebulous 
suggestion.” 


In fact, it was not until a century and a half later that this country formally 
asserted that it possessed national sovereignty in the airspace above the lands 
and waters over which it exercises national jurisdiction. 
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Again paraphrasing Justice Black’s opinion, it can be said: 


“Nor is there any support whatsoever in history for the idea that they 
wanted or claimed a right to block off the airspace for private owner- 
ship and use.” 


Continuing with his historical summary, Justice Black referred to a sig- 
nificant change which took place after the Revolution. He said: 


“It did happen that shortly after we became a nation our statesmen 
became interested in establishing national dominion over a definite 
marginal zone to protect our neutrality, * * *. That the political 
agencies of this nation both claim and exercise broad dominion and 
control over three-mile marginal belt is now a settled fact.” 


Continuing with our paraphrase, we may also say: 


“It did happen that about a century and a half after we became a 
nation, and not until that time, our statesmen became interested in 
establishing national dominion over the airspace above the country. 
That the political agencies of this nation both claim and exercise 
broad dominion and control over such airspace is now a settled fact.” 


These principles of law and public policy which led to the inevitable 
conclusion that the marginal sea is not owned by the states nor by their 
grantees apply with even greater force to the airspace above this country. 

At the time the colonies separated from Great Britain, actual possession 
and use of the airspace was physically impossible, and the idea of exercising 
rights of ownership therein in the sense that they had been historically 
exercised with respect to land and other real property would have seemed 
pure fantasy to the colonists. The idea of dominion and jurisdiction over the 
airspace has become a reality only as new developments in science and 
industry have enabled man to traverse the airspace. Such dominion and 
jurisdiction were asserted formally by the United States in the Air Commerce 
Act of 1926, the Civil Aeronautics Act of 1938, and again in the Federal 
Aviation Act of 1958. They were confirmed from the standpoint of foreign 
relations by the Chicago Convention to which the United States signified its 
adherence in 1944 in the exercise of its powers of external sovereignty. In 
these days of jet aircraft flying faster than the speed of sound, the protection 
and control of the airspace which is navigable in fact, even more than the 
protection and control of the marginal sea, is and must of necessity be a 
function of the national external sovereignty. 

Among the practical results which flow from the paramount rights and 
powers of the United States in and to navigable airspace are the following: 


(a) In the exercise of such paramount rights and powers, Congress can create 
rights of ownership in the airspace and can vest such rights either in itself 
or in other persons and, upon adequate compensation can create easements 











COMMITTEE REPORTS 559 


and other interests therein, and require the removal of structures projecting 
therein. 


(b) The above paramount rights and powers in addition to the power to 
regulate interstate and foreign commerce form a legal and constitutional 
basis for the federal regulation of air navigation and the use of airspace by 
aircraft. 


CONCLUSION 


The adaptation of basic legal concepts to new situations is the traditional 
judicial process. Attempts by legislation to define general principles and 
their application in a broad field such as rights in airspace might well pro- 
duce fixed rules and distinctions inadequate or inappropriate for continu- 
ing developments in the field. This is especially true of legislation in the 
area of aeronautics. 

The field includes elements of the law of real property, torts, and carrier’s 
liability, involving, also, constitutional principles of police power and 
eminent domain. Selection of a ground of liability in a particular situation 
may involve choice among theories of taking, nuisance, negligence, and 
trespass. 

As cases arise in the courts, theories of rights and liabilities relevant to 
the particular facts can be stated and applied. It may be that legislation will 
be required to abrogate, change or clarify particular rules evolved by judicial 
decision, or to assure uniformity. At this time legislation seeking to encom- 
pass the field could provide, at best, a catalogue of rules based on varying 
theories to meet typical situations already known or foreseeable. The Com- 
mittee does not now recommend such legislation. 


Respectfully submitted, 
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COMMITTEE ON FEDERAL LEGISLATION 


CERTAIN PROPOSED FEDERAL LEGISLATION 
TO AMEND THE IMMIGRATION LAWS 


This report discusses provisions of three bills pending in the Congress* to 
amend the Immigration and Nationality Act: S. 551, introduced by Senator 
Javits on January 23, 1961 for himself and Senators Keating, Morse, Salton- 
stall, Case and Scott; H.R. 3038, introduced by Congressman Halpern on 
January 23, 1961; and H.R. 187, introduced by Congressman Walter on 
January 3, 1961. The bills were referred to the Committees on the Judiciary 
of the Senate and the House. 

S. 551 and H.R. 3038 are companion bills** and propose to make changes 
in the existing law including, among others: (1) using unabridged census 
figures rather than only those of the white population of the continental 
United States in determining immigration quotas; (2) abolishing the special 
restrictions now superimposed upon the quota system against persons whose 
ancestry stems from the “‘Asiatic-Pacific triangle”; (3) basing immigration 
quotas on the 1960 census rather than on the 1920 census; (4) enabling the 
carry over of unused quotas from one year to another in proportions directed 
by the President; (5) permitting the quotas for a country to be used by immi- 
grants from the country’s colonial possessions; (6) placing a ten year statute 
of limitations on deportation proceedings; (7) creating a Board of Visa 
Appeals; and (8) making provisions, generally in agreement with existing 
case law, for judicial review of certain administrative decisions in the immi- 
gration field. 

This Committee approves of these provisions of S. 551 and H.R. 3038, 
with certain reservations. We have suggestions for correcting what appear 
to us to be drafting errors in the proposed amendments to Section 202(a)(5) 
and Section 202(d) of the Immigration and Nationality Act. We also suggest 
that the bills should be amended to end the existing discrimination now 
superimposed on the quota system against persons of Chinese ancestry. With 
these suggestions we urge the Congress to adopt the provisions of S. 551 and 
H.R. 3038. Our discussion below will, for the sake of simplicity, refer only 


* This report was approved by this Committee on July 5, 1961. The subsequent 
history of the three bills has been that the companion bills, S. 551 and H.R. 3038, 
which bills this Committee favored, have not emerged from the Committees on 
the Judiciary of the Senate and the House. The third bill, H.R. 187, which this 
Committee criticized, was enacted into law as Public Law 87-301 on Sept. 26, 1961, 
75 Stat. 651-53. See House Report 565 (1961). 

** H.R. 3038, in Titles I, II, III, and IV thereof parallels S. 551, but also contains 
a Title V, which S. 551 does not, relating to the issuance of special nonquota 
immigrant visas to refugees. Those provisions of H.R. 3038 and certain other pro- 
visions of S. 3038 and S. 551 of more specialized application than the provisions 
enumerated above in the text will not be discussed in this report. 
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to S. 551, but is equally applicable to the similar provisions of H.R. 3038. 

H.R. 187 provides a special procedure for the judicial review by the Courts 
of Appeals of orders of deportation, and places certain restrictions on judi- 
cial review of administrative orders concerning deportation and exclusion. 
We are informed that the Department of Justice favors the enactment of 
this bill. 

This Committee is sympathetic to the objective of H.R. 187, which is to 
prevent the abuse of the process of judicial review by certain undesirable 
aliens. We consider, however, that H.R. 187 goes too far. We think that 
original jurisdiction for judicial review of deportation orders belongs in the 
District Courts. We also think that some of the provisions of H.R. 187 would 
serve unduly to limit access to the courts by deserving aliens. 

As to a provision of H.R. 187 which would write the principle of res 
judicata into the law on judicial review, we agree that some provision of 
this sort would be desirable, but we believe that, in attempting to make that 
principle fully applicable to habeas corpus proceedings, H.R. 187 exceeds 
constitutional limits. 


INTRODUCTION 


This Committee considers that the proposed revisions of the immigration 
laws deserve the most serious attention of the Congress. To the individual 
human beings directly affected by the restrictions imposed by immigration 
laws, the laws are vitally important. There are few governmental sanctions 
whose consequences are so serious in their effect upon human life, liberty 
and pursuit of happiness as exclusion or deportation. The immigration laws 
are important, also in that they represent to the world the practical expres- 
sion of American governmental philosophy. In justice to the individuals 
concerned, and to the good name of the United States among the nations 
of the world, the Congress should spare no effort to improve and perfect our 
immigration laws. 

This Committee approaches the problems raised by the proposed immigra- 
tion law revisions conscious of the fact that legislation in this field must 
strike a balance between competing considerations. 

On the one hand stands the ideal that the United States of America should 
represent to peoples all over the world a haven of liberty and opportunity.* 

On the other hand stands the duty of the nation to protect its own citizens, 
and to take account of the internal consequences of immigration. Mindful 
of that duty, Congress has created a complex system of statutory restrictions 
on immigration. 

In revising and improving that system, Congress should, we believe, bear 
in mind that the national self-interest is best served when the restrictions 
are both sensible and fair in operation, and consistent with our heritage of 
respect for individual human integrity. 


* See The New Colossus: Inscription by Emma Lazarus for the Statue of Liberty, 
New York Harbor. 
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Provisions of S. 551 


Relating to Quotas 


Under the Immigration and Nationality Act, adopted in 1952, (which we 
will sometimes call “the 1952 Act”), the number of persons allowed to enter 
the United States from any “quota area” during any one year is generally 
limited to one-sixth of 1% of the population of the continental United 
States in 1920 attributable by national origin to that quota area.* Each 
quota area, however, is given a quota of at least one hundred persons. 8 
U.S.C. 1151(a); §201(a) of the 1952 Act. 

To apportion the total quota, the 1952 Act divided the inhabited areas of 
the world outside the United States into “quota areas,” generally along the 
lines of national boundaries* and made the determination of the respective 
quotas of the various quota areas the joint responsibility of the Secretary of 
State, the Secretary of Commerce and the Attorney General, 8 U.S.C. 1151(b) 
1152; §§201(b) and 202 of the 1952 Act. 

The current quotas of more than one hundred determined under the 1952 
Act by those cabinet officers and proclaimed by the President are as follows: ** 


Great Britain and Denmark 1,175 

Northern Ireland 65,361 Yugoslavia 942 
Germany 25,814 Hungary 865, 
Ireland (Eire) 17,756 Finland 566 
Poland 6,488 Portugal 438 
Italy 5,666 Lithuania 384 
Sweden 3,295 Greece 368 
Netherlands 3,136 Rumania 289 
France 3,069 Spain 250 
Czechoslovakia 2,859 Latvia 235 
U.S.S.R. 2,697 Turkey 225 
Norway 2,364 Japan 185, 
Switzerland 1,698 Estonia 115 
Austria 1,405 Chinese Persons 105 
Belgium 1,297 


*Immigrants born in an independent country of the Western hemisphere, 
however, were not made subject to quota limitations. 8 U.S.C. 1101(a) (27) (C); §101 
(a) (27) (C) of the 1952 Act. 

** Pres. Proc. 3298, June 9, 1959, 24 F.R. 4679, as amended by Pres. Proc. 3372, 
September 28, 1960, 25 F.R. 9283, see 8 U.S.C.A. 1151, pocket part. 


Minimum annual quotas of one hundred are in effect for the following 
quota areas: 


Afghanistan Australia 
Albania Bhutan 
Andorra Bulgaria 
Arabian Peninsula Burma 


Cambodia 





Asia-Pacific 








Cameroons (trust Territory, 


United Kingdom) 
Cameroun 


Central African Republic 
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Monaco 

Morocco 

Muscat (Oman) 

Nauru (trust territory, Australia) 


Ceylon Nepal 

Chad New Guinea (trust territory, Australia) 
China New Zealand 

Congo Niger 

Congo, Republic of the Pacific Islands (trust territory, 
Cyprus United States administered) 
Dahomey Pakistan 

Danzig (Free City of) Palestine (Arab Palestine) 
Ethiopia Philippines 

Gabon Ruanda-Urundi (trust territory, 
Ghana Belgium) 

Guinea Samoa, Western (trust territory, 
Iceland New Zealand) 

India San Marino 

Indonesia Saudi Arabia 

Iran (Persia) Somali Republic 

Iraq South West Africa (mandate) 
Israel Sudan 

Ivory Coast Tanganyika (trust territory, 
Jordan United Kingdom) 

Korea Thailand (Siam) 

Laos Togo 

Lebanon Tunisia 

Liberia Union of South Africa 

Libya United Arab Republic 
Liechtenstein Upper Volta 

Luxembourg Vietnam 

Malagasy Republic Yemen 


Malaya (Federation of) 





The total of all of the quotas is 154,887. 

The system of quota allocation upon the basis of national origins has long 
been the subject of debate. Critics of the system have asserted that its objec- 
tive was to favor the Nordic races of northern and western Europe over the 
races of southern and eastern Europe and elsewhere. To its critics, the 
national origins system is “a discriminatory program of restriction . . . 
rooted in dubious biological and anthropological assumptions.” Kingsley, 
Immigration and Our Foreign Policy Objectives, 21 Law and Contemporary 
Problems, 299, 301, 310 (1956). On.the other hand, defenders of the system 
say that it is not intended to discriminate on the basis of notions of racial 
superiority, but simply to provide a fair pragmatic method of allocating 
quotas. They say: 

“The national-origins quota system is like a mirror held up before the 

American people. As our various foreign origins are determined upon 
a basis of nationality and reflected in the mirror, the quotas of the 
countries of our origin are proportioned. The basic policy of the 
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system is to grant to each group its fair share—no more and no less— 
of the permissible volume of annual quota immigration. Any other 
distribution of the quotas would, indeed, be discriminatory.” Alex- 
ander, A Defense of the McCarran-Walter Act, 21 Law and Contem- 
porary Problems, 382, 385 (1956). 


In the course of the debate, there have been a number of proposals to 
abandon the national origins system altogether.* Indeed, bills to that effect 
and to substitute a system of quota allocations based upon other considera- 
tions, such as family ties, occupational skills, refugee status, and national 
interest have been introduced in the current session of Congress.** 

We have not undertaken in this report to comment upon those proposals 
because we understand that they do not have sufficient legislative support 
to stand a chance of enactment at this time. 

S. 551, which we do consider, does not abandon the national origins system 
altogether, but does modify it in a number of important respects. We con- 
sider all of these changes to the quota system highly desirable, and urge the 
Congress to adopt them. Our reasons for doing so, and certain additional 
suggestions, are developed below. 

Under existing law, the general criterion for quota allocations is national 
origin—meaning the place of birth—and is not race. Depending upon the 
number of persons in the United States whose forebears came from France, 
for example, a quota is established for immigrants from France, and a person 
born in France may come in under that quota, without regard to his racial 
extraction. 8 U.S.C. 1152(a); §202(a) of the 1952 Act. See Gordon and Rosen- 
field, Immigration Law and Procedure (1959 ed.), §2.27. 

Additional provisions, however, have been superimposed upon the basic 
national origins system which operate to set up patterns of discrimination 
against persons of certain races—particularly against Negroes, Chinese, and 
oriental races indigenous to the “‘Asiatic-Pacific triangle.” 

Whatever may be the differences of opinion as to the merits of the basic 
national origins system, we believe there should be wide agreement that the 
discrimination solely upon racial grounds is alien to our American heritage 
and ideals and should be eliminated from the law. 

The racial discriminations of the present law take several different forms. 
The first form we consider is that directed against Negroes. 


Provision of S. 551 for Using Unabridged Census Rather Than 
Only the White Population of the Continental United States 


Section 201(a) of the 1952 Act provides: 


“The annual quota for any quota area shall be one-sixth of 1 per 
centum of the number of inhabitants in the continental United States 
in 1920, which number, except for the purpose of computing quotas 


* E. G., S. 1206 introduced in the 84th Cong. 1st Sess. by Senator Lehman. 
** EF. G., H.R. 6555; H.R. 607. 
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for quota areas within the Asia-Pacific Triangle, shall be the samc 
number heretofore, determined under the provisions of section 11 
of the Immigration Act of 1924, attributable by national origin to 
such quota area; Provided, That the quota existing for Chinese per- 
sons prior to the date of enactment of this Act shall be continued, and, 
except as otherwise provided in section 202(e), the minimum quota 
for any quota area shall be one hundred.” 8 U.S.C. 1151(a). 


By this section, Negroes are discriminated against in the establishment of 
quotas. This is accomplished by excluding Negroes from the population 
count used in the computation of quotas. The result is to distort the national 
origins system so as to prevent the quotas of African nations from reflecting 
the true number of America’s inhabitants attributable by national origin 
to those nations. 

This discrimination is not readily apparent on the face of the present law, 
but is buried in its provision that for general purposes in the computation 
of quotas the number of inhabitants of the continental United States “shall 
be the same number heretofore determined under the provisions of Section 
11 of the Immigration Act of 1924...” The Immigration Act of 1924, in 
Section 11(d) thereof, provided that in computing quotas the term “inhabit- 
ants in continental United States in 1920” did not include: (1) immigrants 
from independent countries of the Western Hemisphere and their descend- 
ants; (2) aliens ineligible for citizenship (which referred to orientals) and 
their descendants; (3) the descendants of slave immigrants; and (4) the des- 
cendants of American aborigines. 42 Stat. 153, 159-60. 

Items 1, 2, and 4 have little, if any, current significance upon quotas; 
item 1 because independent countries of this hemisphere are outside the 
quota system anyway; item 2 because the 1952 Act does not follow the 1924 
Act’s computations in fixing quotas within the Asiatic-Pacific triangle (the 
provisions of the existing law as to the Asiatic-Pacific triangle are discussed 
below); and item 4 because by definition American aborigines would not be 
attributable to any foreign country. 

Item 3, however, has a practical significance, because it means that the 
Negro population is excluded for purposes of determining quotas. 

We can see no justification whatsoever for such discrimination. Since 
Congress has chosen to base immigration quotas upon the system of national 
origins, we can see no reason not to follow that system in the case of Negroes. 

It is a poor mirror indeed which fails to reflect that America has a sizeable 
Negro population. The fact that their ancestors may have come here involun- 
tarily, in the steaming holds of slave ships, is totally irrelevant to the matter 
of reflecting in current immigration quotas the national origins of our 
population. 

We accordingly endorse the provision of S. 551 which makes no racial 
discrimination against Negroes in its proposal that Section 201(a) be 
amended to read as follows: 


“Sec. 201.(a) The annual quota of any quota area shall be one-sixth of 
1 per centum of the number of inhabitants in the United States in 
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1960 attributable by national origin to such quota area: Provided, 
That the quota existing for Chinese persons prior to June 27, 1952, 
shall be continued and the minimum quota for any quota area shall 
be one hundred: .. .” 


Provision of S. 551 for Using Census of Entire United States 
Rather Than Continental United States 


We also consider that S. 551 makes a desirable change in basing quotas 
upon the population of the entire United States rather than upon that of 
the continental United States. The quotas which are established are appli- 
cable for entry into the United States, including Alaska, Hawaii, Puerto 
Rico, Guam and the Virgin Islands, as well as the continental United States. 
8 U.S.C. 1101(a)(38); §101(a)(38) of the 1952 Act. Because the United States 
is virtually one indivisible nation in this sense, we think there is no sound 
basis for excluding our offshore population in determining quotas, par- 
ticularly since the admission to statehood of Alaska and Hawaii. 

Here again, we consider that, if Congress wishes to follow the national 
origins system in determining quotas for immigration to the United States, 
it should stick to the logic of making the quotas a mirror of the nation’s 
population. A true image of the nation should reflect the whole population 
of the nation, and not just the continental part of it. 


Provision of S. 551 to Abolish Special Discrimination 
Against Persons Whose Racial Extraction is from 
the “Asiatic-Pacific Triangle” 


The technique whereby the 1952 Act accomplishes a special discrimination 
against a variety of oriental races begins with the creation of the “Asiatic- 
Pacific triangle,” a geographical area set up specifically for purposes of the 
Act, 8 U.S.C. 1152. The “Asiatic-Pacific triangle” comprises all quota areas 
situated wholly within an arbitrarily delineated triangle bounded by the 
meridian 60° east and 165° west iongitude and by the parallel 25° south 
latitude—roughly embracing all Asiatic countries from India to Japan and 
all Pacific Islands north of Australia and New Zealand, including (to name 
the more important ones in addition to India and Japan), China, Burma, 
Indonesia, Korea, Laos, Pakistan, Philippines, Thailand and Vietnam.* 

At the present time there are 19 separate quota areas within the Asiatic- 
Pacific triangle, each entitled to a quota of 100 pursuant to Section 201(a) 
of the Act. 8 U.S.C. 1121(a). In addition, the 1952 Act establishes an Asiatic- 
Pacific triangle quota of 100 for the entire triangle area. Section 202(b)(1) 
of the 1952 Act; 8 U.S.C. 1152(b)(1). 

Specific rules in Section 202 (b) (2)—(6) of the 1952 Act determine to which 


* Generally as to the Asiatic-Pacific triangle provisions see Gordon and Rosenfield, 


§§2.26(c), 2.27(f). 
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quota an alien born in, or of ancestry traceable to, a quota area within the 
Asiatic-Pacific triangle is to be charged. Briefly, such rules provide that 


(1) the following persons are chargeable to the Asiatic-Pacific quota of 
100: (a) an immigrant born within, or born outside the triangle who is 
attributable by as much as one-half his ancestry to a people or peoples 
indigenous to, one or more colonies or dependent areas wholly within 
the triangle (8 U.S.C. 1152 (b) (3) and (5)); and (b) an immigrant 
born outside the triangle who is attributable by as much as one-half 
his ancestry to a people or peoples of two or more separate quota 
areas, or to a quota area and one or more colonies and other depend- 
ent areas, situated wholly within, the triangle (8 U.S.C. 1152 (b) (6)); 
and 


(2) the following persons are chargeable to a particular one of the 
19 separate quota areas above referred to: an immigrant born within, 
or born outside the triangle who is attributable by as much as one- 
half his ancestry to a people or peoples indigenous to, such particular 
separate quota area. (8 U.S.C. 1152 (b) (2) and (4)). 


The few examples given below (others are cited in the Commentary in 
the first volume of 8 U.S.C.A. at pages 23-24) may serve to illustrate prac- 
tical applications of the above rules: 


1. A Japanese born in the Portuguese colony of Macao is chargeable 
to the Asiatic-Pacific quota and not to the quota for Portugal nor 
to the quota for Japan. 8 U.S.C. 1152 (b) (3). 


2. A native of Canada born of a Japanese mother and a Canadian 
father is not a non-quota immigrant (see 8 U.S.C. 1101 (27)), al- 
though he is a native of an independent country located in the 
Western Hemisphere. He is chargeable to the quota for Japan. 
8 U.S.C. 1152 (b) (4). 


g. An immigrant born in Germany of a Malayan father and a German 
mother, is chargeable to the “‘Asiatic-Pacific quota.” 8 U.S.C. 1152 


(b) (5)- 


4- An immigrant, born in Mexico of a Japanese father and a Korean 
mother, is chargeable to the “‘Asiatic-Pacific quota.” (8 U.S.C. 1152 


(b) (6).) 


The 1952 Act also discriminates against quota areas in the Asiatic-Pacific 
triangle in the matter of revising quotas. A previously determined quota 
(8 U.S.C. 1151) is subject to revision by the Secretaries of State and Com- 
merce and the Attorney General whenever necessary as a result of foreign 
political changes involving transfer of territory from one sovereignty to 
another. 8 U.S.C. 1152 (e). Such revisions are based, with respect to all quota 
areas except those within the Asiatic-Pacific triangle, on the formula of 
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¥% of 1% of the number of inhabitants in the continental United States in 
1920 attributable by national origin to such quota area. 8 U.S.C. 1151 (a). 
In the case of Asiatic-Pacific triangle quota areas, however, a virtual ceiling 
of 2,000 immigrants is imposed on the sum total of all quota numbers avail- 
able for such quota areas.* As explained by Besterman: 


“* * * Should the number of quota areas within the Asia-Pacific tri- 
angle exceed twenty (through the creation of new independent coun- 
tries or other political entities defined in section 1152(a) and entitled 
to a standard minimum quota of 100), the minimum quotas for the 
areas located in the ‘triangle’ would be subject to proportionate de- 
crease so that the sum total of all minimum quotas for such areas 
does not exceed two thousand at any time. The only oriental mini- 
mum quota which would escape this automatic decrease is the 
“Asia-Pacific quota,’ fixed permanently, under section 1152(b)(1), so 
as to remain at 100.” 


In defense of the Asiatic-Pacific triangle provisions of the 1952 Act, it is 
urged that such provisions actually liberalized prior law which had, since 
the Immigration Act of 1917 (39 Stat. 874), constituted an area, roughly 
approximating the Asiatic-Pacific triangle, as the “Asiatic barred zone” from 
which no immigration at all was permitted (except for China, for which 
a quota of 105, was established in 1944 (58 Stat. 1125)).** 

It is also urged that 


if the thousands of people of Asian ancestry born in the quota coun- 
tries of Europe were given access to such quotas, and if the 600,000 
people of Asian ancestry born in the nonquota countries of the 
western hemisphere were granted the privilege of immigrating into 
the United States without numerical limitation, too drastic a change 
could result in the ethnic composition of the population of the 
United States, because the peoples of Asia would be deriving immi- 
gration privileges not only in great disproportion to their largest 
possible reflection in the national-origins mirror, but in even greater 
disproportion to the privileges granted any other of our foreign 
national-origins group.” *** 


The Committee finds these arguments unconvincing. In the case of other 
peoples of the world, our national origins mirror is supposed to reflect 
exactly what its name indicates—country of origin, and not race. We think 
it is indefensible to impose a discriminatory ancestry test on persons con- 
taining half, or more, oriental blood. 


* Besterman, Commentary on the Immigration and Nationality Act, 8 US.C.A. 
p. 1, at 21; 8 U.S.C, 1152/(e). 
** Alexander, A Defense of the McCarran-Walter Act, 21 Law and Contemp. 
Prob. 393-394 (1958). 
*** Alexander, 21 Law and Contemp. Prob. at p. 394. 
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The consequences of employing such racial criteria in federal legislation 
affecting people abroad have been pointed out as follows: * 


“All of this might be a matter only for our own consciences were it not 
for the palpable fact that provisions like the ancestry test for Orien- 
tals and the barriers against the colonial peoples of the western hemi- 
sphere play squarely into the hands of our adversaries in the great 
struggle now going on to establish a new balance of power in the 
world. Through our immigration policies, we have managed to rub 
salt into the deepest wounds of two-thirds of the people of the world. 
Moreover, as we do not tire of pointing out to the Russians, deeds 
speak louder than words. It is difficult for the Voice of America to 
explain away what we are doing in these fields. At the moment, when 
we are calling for a united free world opposed to Communism, our 
immigration policies are based on invidious distinctions among coun- 
tries and nationalities, including the very countries we wish to ally 
with us.” 


The Committee believes that, in its own self-interest, the United States 
should insure that its immigration laws do not convey to the world a false 
image of American governmental philosophy. The Declaration of Inde- 
pendence is a part of our heritage. We should not ignore it in framing our 
immigration laws. 

Accordingly, the Committee approves Sections 108(b) and (c) and 301 of 
S. 551 which eliminate the special “Asiatic-Pacific triangle” provisions of 
existing law by deleting Section 202 (a) (5), (b) and (c) (8 U.S.C. 1152 (a) (5), 
(b) and (c)) and appropriately amending Sections 201(a) and 202(e) of the 
1952 Act. 8 U.S.C. 1151(a) and 1152(e). 

Section 108 of S. 551, perhaps inadvertently, also repeals Section 202(d) 
(8 U.S.C. 1152(d)) which states: 


“The provision of an immigration quota for a quota area shall not 
constitute recognition by the United States of the political transfer 
of territory from one country to another, or recognition of a govern- 
ment not recognized by the United States.” 


The Committee recommends amendment of the Bill to eliminate such 
repeal. 


Special Discrimination of Both the 1952 Act and S. 551 
Against Chinese Persons 


Upon the repeal of the Chinese exclusion laws in 1943, Congress estab- 
lished a special racial quota of 105 for Chinese persons, wherever they may 
be born. Act of Dec. 17, 1943, 57 Stat. 600. In addition a quota of 100 was 
allotted for non-Chinese who were born in China. This quota arrangement 


* Kingsley, Immigration and Our Foreign Policy Objectives, 21 Law and Con- 
temp. Prob. 299, 306 (1956). 
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was continued by the 1952 Act. 8 U.S.C. 1151(a); §201(a) of 1952 Act, quoted 
above. 

A Chinese person is defined as an alien who is as much as one-half Chinese 
blood. Sec. 5(b), Act of July 2, 1946, 60 Stat. 416; 22 C.F.R. 42.15(b). Thus, 
an adult Canadian born in Canada of a Canadian father and a Chinese 
mother, cannot enter the United States except under the special Chinese 
quota. 

S. 551 would not change the law in this respect, and would provide in 
Section 201(a): 


“That the quota existing for Chinese persons prior to June 27, 1952, 
shall be continued... .” 


For the reasons already stated, the Committee disapproves of the provi- 
sions of the existing law which superimpose racial discriminations upon the 
national origins system. We accordingly disapprove of the language of S. 551 
which would operate to continue that discrimination against Chinese per- 
sons, and we recommend that that discrimination be removed. That result 
can be accomplished simply by striking from S. 551 the proviso quoted above 
so that persons of Chinese racial extraction would then be treated no differ- 
ently than anyone else. 


1960 Rather Than 1920 Census 


In 1920 the population of the continental United States was 105,710,620. 
Statistical Abstract of the United States 1960, at p. 5. In 1960 the total 
population of the United States, including Alaska and Hawaii, had grown 
to 179,323,175. Bureau of Census, 1960 Census of Population, Advance 
Reports, PC(A1)-1. 

The proposal of S. 551 to use 1960 census figures rather than 1920 figures 
wouid of course have two effects: (1) to increase the annual quotas in pro- 
portion to the increase in the population, and (2) to make the quotas reflect 
the current pattern of the national origins of Americans rather than the 
pattern of over forty years ago. 

As to the first of these effects, it seems to us altogether reasonable that in 
our expanding national economy, the optimum number of immigrants will 
increase roughly in proportion to the increase in our population. The figure 
of one sixth of one percent of current national population attributable by 
national origin to quota areas would produce a total annual quota of about 
260,000, which does not seem to us unduly large. We express this view as 
citizens and not as experts, for we do not pretend to expertise concerning 
the optimum number of immigrants to admit annually. 

The second effect of the quota change—to make quotas reflect the current 
pattern of national origins rather than one forty years old—we submit is an 
essential change if the justification of the nationai origins system is to have 
current validity. 

A continuing failure by Congress to make the national origins system 
reflect our current population, will inevitably undermine that system, for it 
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destroys its only defensible support, which is that it is fair to allocate quotas 
among countries in the same proportions as the countries are reflected in 
our population. 

If quotas are to be determined by holding a mirror up to the nation, surely 
that is not accomplished by using instead of a mirror, a portrait forty years 
old. 


Provisions of S. 551 Enabling the 
Carry Over of Unused Quotas 


The existing law authorizes total annual quotas of about 154,000. In 1960 
only about 101,000 quota immigrants were admitted. Experience over the 
years has shown that about a third of the quota regularly goes unfilled. See 
1960 Annual Report of the Immigration and Naturalization Service, page 23. 

This situation is largely accounted for by the fact that Great Britain and 
Ireland are allotted many more quota spaces than the number of persons 
who desire to become United States immigrants. For example, in 1960, of 
the annual quota of 65,361 for Great Britain and Northern Ireland, only 
27,034 places were filled, and of the annual quota of 17,756 for Ireland 
(Eire), only 7,479 places were filled. 

On the other hand, in a number of countries the demand for the oppor- 
tunity to come to the United States regularly exceeds the limited supply of 
quota places, and hopelessly long waiting lists confront would-be Americans. 
See Magnuson, Columbus Couldn’t Get a Visa, N. Y. Times Sunday Maga- 
zine, April 16, 1961, p. 24. 

No carry-over of unused quotas is permitted under existing law. 

It has been said in support of the existing law that: 


“If the overflow of immigrants from oversubscribed quotas were per- 
mitted to utilize the unfilled portions of undersubscribed quotas, this 
would not bring the national-origins system into proportionate bal- 
ance, but on the contrary, would further unbalance it.” Alexander, 
A Defense of the McCarran-Walter Act, 21 Law and Contemporary 
Problems 382, 386 (1956). 


In the judgment of this Committee, that argument against permitting a 
carry-over is not persuasive. 

The national origins system—while it may be a satisfactory empirical 
method of arriving at quota figures—does not stem from any sharply-defined 
and delicately-balanced pattern of national groups in the American popu- 
lation, but rather upon a rough approximation of where the ancestors of 
Americans came from. 

The basic calculations of the national origins of the 1920 population of 
the continental United States, which are still in effect, were made in 1928, 
pursuant to the Immigration Act of 1924. The 1924 Act explicitly provides: 


“Such determination shall not be made by tracing the ancestors or 
descendants of particular individuals, but shall be based upon statis- 
tics of immigration and emigration, together with rates of increase of 
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population as shown by successive decennial United States censuses, 
and such other data as may be found to be reliable.” §11(c) of the 
1924 Act; 42 Stat. 1953. 


The method employed in making the national origins calcuiations pur- 
suant to that Act was explained in a joint memorandum of the Secretaries 
of State, Commerce and Labor dated February 25, 1928. S. Doc. 65, 7oth 
Cong. 1st Sess. In essence, the method employed in making the calculations 
was as follows: 

The population of the United States in 1790 was classified by national 
origin simply upon the basis of their surnames. Then immigration and 
census records for the period 1820 to 1920 were used to furnish the numbers 
of persons coming from each foreign country during those years. (Records 
from 1790 to 1820 were unavailable.) Then 1920 Census statistics were used 
to supply the numbers of persons in the population who were either immi- 
grants or the children of immigrants, and the countries of their national 
origin. 

Other persons included in the 1920 census were allocated among countries 
of origin upon the basis of projections of the 1790 population and the immi- 
gration thereafter, which projections were based in part upon assumed rates 
of natural increase. S. Doc. 65, 70th Cong. 1st Sess. 

In other words, if persons of one national origin multiplied faster than 
persons of another national origin, the calculations made under the 1924 
Act would not reflect it. 

It is apparent from the nature of the problems of classifying the popula- 
tion by national origins and from the methods necessary to do so, that the 
result could be only a rough approximation. This is not said to criticize the 
scholars who made the calculations, for they displayed great skill and in- 
genuity in attempting to solve the problems presented by the legislation, 
but rather to place in perspective the proper function to be served by the 
completed calculations. 

America today has a population which is the product of the greatest melt- 
ing pot in history. As the scholars who made the national origins calculations 
under the 1924 Act wrote: 


“On account of the intermixture of the various national stocks result- 
ing from intermarriage, it is obviously impossible to divide the popu- 
lation of the United States into distinct classes, such that each class 
shall consist exclusively of persons who were all born in the same 
country.” S. Doc. 65 7oth Cong. 1st Sess. 


In this Committee’s opinion, the necessarily rough approximation of the 
national origins derivations of our present population, and the fact that 
those groups have by now been so blended by intermarriage as to be indis- 
tinguishable, indicate that it does not make sense to let quotas go unfilled 
merely because there is insufficient demand for them in the country to which 
they are first assigned. To do so is to elevate the national origins system, 
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which is no more than an empirical method of allocating the total quota 
among various countries, to the level of demographic theory, unwarranted 
by the source material. 

It seems to us that once Congress determines the optimum annual number 
of quota immigrants, it is in the national interest to fill that quota with 
desirable human beings. So long as, by the determination of our legislators, 
the nation has room for and can profitably use a cetrain number of immi- 
grants, it makes good sense to let good ones come in despite the fact that 
they might be Italians rather than Englishmen. 

The Committee accordingly endorses the provisions of S. 551 enabling 
the carry over of unused quotas by adding the following language to Section 
201(a) of the Act: 


“. .. the unused portion of all quotas shall be made available in the 
next succeeding fiscal year, in such proportions as the President may 
by Executive order direct, to immigrants who are specified in section 
203(a) of this Act, who are on waiting lists of valid applications for 
visas. The President shall report to the Congress the distribution of 
unused quotas provided for by such Executive order, and they shall 
become effective thirty days following the submission of such report, 
unless within such period the Senate and the House of Representa- 
tives shall have passed a concurrent resolution stating in substance 
that they do not favor the distribution provided for in such Executive 
order, in which event no quotas shall be made available pursuant to 
such Executive order.” 


It seems to the Committee that the provision for Congress to review the 
President’s proposed distribution of unused quotas affords ample protection 
against any abuse of Presidential power in this connection. 


Provisions of S. 551 Concerning Mortgaging of Quotas 
by Reason of Admission of Refugees 


The 1952 Act in Section 201(e), 8 U.S.C. 1151(e), carried forward the pro- 
visions of prior law which required that persons admitted under the Dis- 
placed Persons Act of 1948, as amended (50 U.S.C.A. §§ 1951-1965), providing 
for admission of 400,000 persons displaced by war or revolution, and under 
certain other Acts, be charged against the annual quotas of the countries of 
origin of such persons for succeeding years, with the result that the annual 
quotas of many such countries were “mortgaged” by 50% far into the future. 

Acting upon the recommendation of President Eisenhower in his special 
messages to Congress recommending changes in the immigration laws, Con- 
gress by Public Law 85-316, September 11, 1957, Sec. 10 (71 Stat. 642) ter- 
minated such deductions under the Displaced Persons Act of 1948, as 
amended, and under the Act of June go, 1950, and Act of April g, 1952 
which provided for admission of in the aggregate 750 alien sheepherders. 
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However, the text of Section 201(e) of the 1952 Act, 8 U.S.C. 1151(e), has 
not heretofore been amended to reflect such termination of quota deduc- 
tions.* 

Section 107 of S. 551 simply amends Section 201(e) of the 1952 Act to 
reflect the provisions of Section 10 of Public Law 85-316 above referred to. 


Provisions of S. 551 to Eliminate 
Sub-Quotas for Colonies 


Under the Immigration Act of 1924 (c.190, 43 Stat. 153), which the 1952 
Act replaced, a native of a colonial dependency in this hemisphere could 
enter under the quota of his mother country. The 1952 Act in Section 202(c), 
8 U.S.C. 1152(c), for the first time imposed the limitation that no colony 
could use more than 100 quota numbers annually from the quota of its 
governing country. 

This provision has been defended on the ground that colonies should not 
have access to larger quotas than if they were independent nations.** (This 
defense is inapplicable, however, to colonies in the Western Hemisphere, 
because independent countries in this hemisphere are not subject to any 
quota restrictions.) 

On the other hand, the provision has been attacked as the product of 
racial prejudice against colonial peoples, harmful to the conduct of the 
foreign affairs of the United States. 

One must recognize that, on its face, the provision does not discriminate 
on grounds of race, but rather on the basis that the political organization 
of the area is colonial.*** In that respect it is unlike the discriminations 
against Negroes, Chinese and orientals discussed above, which explicitly 
indicate that this country regards persons of these races as less desirable 
immigrants. 

Perhaps, the underlying basis for the existence of the provision was a 
thought that colonial peoples would probably be less educated, less skilled, 
less civilized than inhabitants of the governing country, and therefore less 
desirable immigrants. The provision, however, does not make education, 
skills, or degree of civilization the criterion, but relies solely upon the fact 
of the colonial status of the area. 

As time goes on, of course, and as more areas of the world end their colo- 
nial status to become independent, the field of application of the provision 


* See notes to 8 U.S.C.A, §1151 and to 50 App. U.S.C. §1952, 1960 Cumulative 
Annual Pocket Parts. ‘ 
** Alexander, A Defense of the McCarran-Walter Act, 21 Law and Contemp. 
Prob. 382, 393 (1956). 
*** Alexander Hamilton today might have difficulty entering the United States 
since he was of British colonial birth. Generally, as to the impact of a restrictive 
immigration policy on United States culture, see Burma, Some Cultural Aspects of 
Immigration: Its Impact, Especially on Our Arts and Sciences, 21 Law and Con- 
temp. Prob. 284 (1956). 
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will become more restricted. The British West Indies, for example, are 
scheduled to become independent on May 31, 1962 if present plans are 
approved. N. Y. Times, June 18, 1961. Our present immigration policy 
towards colonial peoples, however, will no doubt have some effect on the 
attitudes of those peoples in the future, whether or not they become 
independent. 

It seems to us that the provision for colonial sub-quotas is poor policy at 
this time in world affairs when this nation seeks to disassociate itself from 
the trappings of colonialism in the struggle against the forces of Communism 
for men’s minds. See Jaffe, The Philosophy of Our Immigration Law, 21 
Law and Contemp. Prob. 358, 376 (1956). 

Subject to the suggestion below this Committee accordingly approves of 
the provisions of Section 108(a) of S. 551 which would amend Section 202 
of the 1952 Act to provide: 


“(5) an alien born in a colony or other component or dependent area 
of a governing country for which no separate or specific quota has 
been established shall be chargeable to the quota of the governing 
country.” 


Perhaps inadvertently, S. 551 omits in the proposed amendment of Section 
202(a)(5) an exception contained in Section 202(c) of present law, 8 U.S.C. 
1152(c), namely, “unless a nonquota immigrant as provided in section 
1101(a)(27) of this title,” with the effect that a person who might under 
present law be entitled to admission as a non-quota immigrant, e.g. an 
immigrant who is the child or spouse of a citizen of the United States, 
would not be able to enter unless a quota space was available under the 
quota of the governing country. 

The Committee believes this omission from S. 551 is undesirable and 
should be corrected.* 


Proposal of S. 551 to Enact Ten Year Statute 
of Limitations for Deportation 


S. 551 proposes to add to the Immigration and Nationality Act a new 
section entitled “Limitation of time of commencing deportation proceed- 
ings,” reading as follows: 


“Sec. 294. No alien shall be deported by reason of any conduct occur- 
ring more than ten years prior to the institution of deportation 
proceedings.” 


The Committee recommends the enactment of the proposed statute of 
limitations. 
Almost all civil remedies and criminal sanctions in our legal system are 


* President (then Senator) Kennedy in proposing a similar amendment in S. 1996 
(86th Cong. ist Sess.) retained the non-quota exception above referred to. 
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subject to time limitations precluding adverse consequences for conduct 
more than a certain number of years past. The law imposes such limitations, 
not in order to encourage the tortfeasor, the cheat, the burglar, the extor- 
tioner, or the corrupt official, to name a few examples of those who may 
benefit thereby but because of the harmful social consequences of disrupting 
human affairs by reason of events in the far distant past. 

In Wood v. Carpenter, 101 U.S. 135, 193 (1879) the Court explained: 


“Statutes of limitation are vital to the welfare of society and are favored 
in the law. They are found and approved in all systems of enlightened 
jurisprudence. They promote repose by giving security and stability 
to human affairs.” 


See Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 477 (1897); 
Pound, A Survey of Social Interests, 57 Harv. L. Rev. 1, 19 (1943). 

The draftsmen of the 1952 Act recognized that a statute of limitations 
was desirable in the field of deportation, but apparently considered that it 
should apply only to certain special grounds for deportation. In reporting 
the McCarran-Walter Act, the Conference Committee stated that 


‘, .. the conferees have provided for a statute of limitations . . . in 
accord with humanitarian principles, particularly in the case of aliens 
whose deportation would be based on mental disease or on economic 
distress.” H. Rep. No. 2096, 82d Cong., 2d Sess. 192 (1952). 


Nevertheless, while the 1952 Act limits deportation for certain grounds, 
including those based on mental disease and economic distress, to acts 
occurring within five years after entry, the Act contains no general statute 
of limitations.* Even the five year limitation on certain grounds for depor- 
tation is undermined to a considerable extent by the reentry doctrine, which 
computes the five years, not from the original entry, but from the last entry 
made by the alien at any time. 8 U.S.C. 1101(a)(13). 

The operation of the deportation law in the absence of any limitations 
period is illustrated by Niukkanen v. McAlexander, 362 U.S. 390 (1960). 
In that case, a fifty two year old man, employed as a house painter in Oregon, 
who had lived in this country since before his first birthday, and who had 
served honorably in our Army, was ordered deported on the grounds of 
parol evidence of conduct more than twenty years previous. We do not 
believe that the hardship to the individual in that case—and the hardship 
to his native-born American wife—was justified by benefits to society as a 
result of his deportation. 

The chief purposes of deportation are similar to two of the aims of the 
criminal law; to deter specified conduct, and to prevent its repetition (in 
this country). In our federal criminal law a five year statute of limitations 
is provided for practically all crimes. 18 U.S.C. 3282. The exceptions to this 


* 66 Stat. 204, 206-07. 8 U.S.C. 1251(a). See Maslow, Recasting our Deportation 
Law; Proposals for Reform, 56 Col. L. Rev. 309, 314—15 (1956). 
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general rule are crimes so heinous as to be punishable by death, such as 
murder, kidnapping or treason. 18 U.S.C. 3281. 

A commentator has discussed the purposes served by statutes of limitations 
in criminal laws as follows: 


. . . The primary consideration underlying such legislation is un- 
doubtedly one of fairness to the defendant. There comes a time when 
he ought to be secure in his reasonable expectation that the slate 
has been wiped clean of ancient obligations .. . 


* *x * 


“. . . Where the legislature puts a limit on criminal prosecutions, it 
recognizes the defendant’s special interest in not being compelled to 
put his freedom and his reputation at the hazard of what is likely 
to be parol evidence of imperfectly remembered events, while at the 
same time it denies the social utility of punishing crimes long 
past... .” Developments in the Law—Statutes of Limitations, 63 Harv. 
L. Rev. 1177, 1185-86 (1950). 


The primary reasons underlying statutes of limitations in criminal cases 
seem to us equally applicable to deportation proceedings. We believe that 
society does not gain when persons are deported on the basis of long past 
events, and that considerations of fairness to the individual common to all 
systems of enlightened jurisprudence call for the adoption of a statute of 
limitations applicable to deportation. A ten year period, which is twice as 
long as the limitations period for federal felonies, appears to be ample to 
protect the interests of the Government in deportation matters. 


Proposal of S. 551 to Create a Board of Visa Appeals 


Section 209 of S. 551 would establish in the Department of State a Board 
of Visa Appeals which would have jurisdiction to review upon the request 
of the Secretary of State or of any consular officer concerned, or of any per- 
son aggrieved thereby (1) all determinations denying, withdrawing or revok- 
ing a visa or any extension thereof other than a visa the issuance of which 
is subect to the direction of the Secretary of State; and (2) any determination 
as to the application or meaning of any Department of State ruling or 
regulation pertaining to immigration. 

The issuance of visas to persons who seek to come to the United States is 
the function of American consuls in foreign countries. The refusal of such 
a visa is not subect to administrative review or any other remedial device. 
It is our opinion that this places too much arbitrary power in the consuls 
which in some instances may be subject to abuse. We believe that the estab- 
lishment of the Board of Visa Appeals would serve a valuable purpose. 


Proposals of S. 551 and H.R. 187 Concerning Judicial Review 


Despite the lack of specific statutory authorization for judicial review, the 
courts have long recognized that an alien in custody under an administrative 
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order of immigration officials can challenge the legality of that order by a 
habeas corpus proceeding. Chin Yow v. United States, 208 U.S. 8, 12 (1908). 
The availability of that remedy is protected by the Constitution of the 
United States which provides, in Article 1, Section 9: 


“The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may 
require it.” 


See also 28 U.S.C. 2241 et seq. The habeas corpus procedure is, of course, 
unavailable unless the alien is actually in custody. 

For many years habeas corpus was the only procedure available for judicial 
review of administrative decisions concerning immigration, and an alien 
was therefore required to wait until he was taken into custody to obtain 
that review. 

Over the years, however, the law developed to enable judicial review of 
such orders by other procedures, not requiring that the alien be physically 
detained. In Perkins v. Elg, 307 U.S. 325 (1930), the Supreme Court held 
that a person threatened with deportation proceedings could bring suit 
under the Declaratory Judgment Act, 28 U.S.C. 2201, to obtain a determina- 
tion on a claim to United States citizenship. Shaughnessy v. Pedreiro, 349 
U.S. 48 (1955), established that deportation orders rendered under the 1952 
Act were subject to review under the Administrative Procedure Act, 5 U.S.C. 
1009.* Brownell v. Shung, 352 U.S. 180 (1956) held that the legality of an 


(a) Any person suffering legal wrong because of any agency action, or 
adversely affected or aggrieved by such action within the meaning of 
any relevant statute, shall be entitled to judicial review thereof. 

(b) The form of proceeding for judicial review shall be any special declara- 
tory review proceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 


exclusion order was also subject to review under the Administrative Pro- 
cedure Act. 

Accordingly, under existing law an alien may obtain judicial review of a 
deportation or exclusion order either by a proceeding for declaratory review, 
or if he is in custody, by habeas corpus. 

A leading text characterizes this development in the law as 


“ 


. an example of the way in which the courts are assimilating the 
immigration process into the general pattern of the administrative 
law.” Gordon and Rosenfield (1959 ed.) §8.8. 


* 5 U.S.C. 1009 provides in part as follows: 
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We agree with this conclusion, and consider the result a salutary one. 
The law should afford an adequate opportunity in the courts for correction 
of illegal and arbitrary administrative action. 

An alien subject to a deportation or exclusion order concededly has the 
right to judicial review by bringing a habeas corpus proceeding when taken 
into custody. We think that it has been a healthy development of the law 
which also affords him a decent opportunity to contest the order when he is 
not in custody. To make the availability of review turn on whether or not 
he is at the moment in custody seems unsound. The very existence of the 
order indicates that the alien will, at some time, be taken into custody to 
execute the order. No good purpose seems to be served by making him wait 
until the last minute to test in court the validity of the order which hangs 
over him. 

A situation in which habeas corpus was the only form of review might 
even tend to encourage the Immigration Service to execute its orders with 
such unannounced dispatch that the alien would be gone and his case 
mooted before he was able to reach an attorney. 

In any event, when habeas corpus is the only available procedure it has 
the disadvantage of necessitating frantic haste by the alien’s attorney to get 
the necessary temporary restraining order to prevent the execution of the 
order before judicial review can begin. 

We consider it a poor system which would place such a premium on fast 
footwork in the determination of legal rights, and accordingly consider that 
declaratory review of deportation and exclusion orders should be available 
without regard to whether the alien is physically in custody when he initiates 
the proceeding. 

Statistics on judicial review in exclusion and deportation cases show that, 
during the period 1956-1960, the courts reviewed administrative decisions 
in 2,010 cases and sustained the alien’s claim to relief in 292 cases. 1960 
Annual Report of the I.N.S., page 97. This seems to indicate administrative 
error in a remarkably high percentage of the cases, and to conform the real 
need for judicial scrutiny of administrative action. 

Accordingly, we endorse S. 551 which would restate the existing case law 
in adding a new section providing: 

“Sec. 293. In any exclusion or deportation case, after entry of a final 
order, an alien may seek judicial review under section 10 of the 
Administrative Procedure Act or under the Declaratory Judgment 
Act.” 


Deportation and exclusion orders are not the only administrative deter- 
minations in the immigration field the legality of which may be tested by 
judicial review. There is a variety of determinations concerning relief of 
various kinds committed by law to the discretion of the Attorney General, 
including suspension of deportation, voluntary departure, adjustment of 
status, waiver, and stay of deportation. See Gordon and Rosenfield, §8.14. 
While courts will not substitute their discretion in these matters for that of 
the Attorney General, they will afford relief if shown that there has been 
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“a clear abuse of discretion or a clear failure to exercise discretion.” Adel v. 
Shaughnessey, 183 F. 2d 371, 372, (2 Cir. 1950). 

Judicial review, of this limited sort, of discretionary action may also be 
sought in either habeas corpus or declaratory review proceedings. Hinto- 
poulos v. Shaughnessy, 353 U.S. 72 (1957); Ceballos v. Shaughnessy, 352 U.S. 
599 (1957)- 

With the development of the case law providing greater availability of 
judicial review has come not only the desirable feature of increased oppor- 
tunity for relief from arbitrary and illegal administrative action but also the 
undesirable feature of increased opportunity for abuse of the judicial process 
by undesirable aliens. 

The Department of Justice has repeatedly complained to Congress that 
the existing law allows deportable aliens, particularly criminals and traffick- 
ers in narcotics and subversion, to frustrate their well-deserved expulsion 
by resort to numerous dilatory judicial reviews. This criticism has been 
coupled with demands for remedial legislation. See Presidential messages to 
Congress reported in H. Doc. 329, 84th Cong. 2d Sess., (1956) and H. Doc. 85, 
85th Cong., 1st Sess. (1957). 

The report of the House Committee on the Judiciary of the 86th Congress 
on this legislation contained several chronologies of litigation submitted by 
the Department of Justice as examples of abuse by aliens of the procedures 
for judicial review. The report indicated that an alien named Carlos Mar- 
cello was among the worst offenders in that regard. Marcello had been 
ordered deported in February 1953 by reason of narcotic law violations, 
and by March 25, 1959 the Government still had not succeeded in deporting 
him to Italy. On six separate occasions Marcello had instituted suits raising 
issues incident to the deportation order, and although the Government 
successfully defended the validity of the order on each occasion, it was under 
court imposed restraint from deporting Marcello much of the time. 

During the periods when there were no judicial restraints upon deporta- 
tion, the Government was unable to deport Marcello because of the lack 
of an Italian passport. Then, whenever the Government succeeded in arrang- 
ing for a passport, Marcello would start a new litigation. 

A continuing sequel to that chronology has been recently reported in the 
press. Apparently the Government succeeded in arranging for Guatemala 
to accept Marcello, and, during a period when no judicial stay against depor- 
tation was in effect, grabbed him and whisked him off to Guatemala without 
allowing him an opportunity to consult with his lawyer. The cloak-and- 
dagger manner of Marcello’s departure aroused considerable protest, and 
Marcello has been brought back again in order to enable the Immigration 
Service to allow him to contend that he should not be sent to Guatemala. 
See New York Herald Tribune, April 20, 1961. 

H.R. 187, which we consider in this report, is intended to accomplish the 
purposes sought by the Government in preventing abuse of the judicial 
review process by aliens employing tactics like Marcello’s. Bills containing 
similar provisions passed the House of Representatives in the 85th and 86th 
Congresses, but were not acted upon favorably by the Senate. 
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Although we are in sympathy with the objective of H.R. 187, and believe 
that some legislation would be helpful, we consider H.R. 187 to be 
undesirable. 


Provisions of H.R. 187 Requiring Judicial Review 
to be in Courts of Appeals 


H.R. 187 proposes to establish a new procedure for the judicial review of 
final orders of deportation by the United States Courts of Appeals, instead 
of by the District Courts. The procedure would be that prescribed by the 
Act of December 29, 1950 as amended (64 Stat. 1192; 68 Stat. 961; 5 U.S.C. 
1031 and the following), with a number of modifications. The Act of 
December 29, 1950, as amended, which will be called herein “the 1950 Act,” 
prescribes a procedure for review by the Courts of Appeals of orders of 
certain federal agencies, including orders of the Federal Communications 
Commission denying applications for broadcasting station licenses (47 U.S.C. 
401); orders of the Secretary of Agriculture requiring packets to cease and 
desist from conspiracies in restraint of trade (7 U.S.C. 193); orders of the 
Federal Maritime Board holding shipping companies guilty of paying de- 
ferred rebates to a shipper (46 U.S.C. 812, 813); and orders of the Atomic 
Energy Commission denying applications for licenses to construct nuclear 
production facilities (42 U.S.C. 2133, 2235). 

We believe it contrary to the interests of sound judicial administration to 
require the Courts of Appeals to assume jurisdiction to review deportation 
orders. We agree with the view of Congressman Lindsay, expressed in con- 
nection with H.R. 2807 in the 86th Congress, that original judicial review 
of deportation cases should be retained in the district courts. 

The administrative orders now reviewable by Courts of Appeals under the 
1950 Act are quite unlike deportation orders. They generally concern com- 
mercial matters of some magnitude and complexity. The litigant opposing 
the Government in such a case is most likely a corporation well able to 
protect its legal interests, and the record developed before the agency is 
likely to reflect in considerable detail not only the evidence introduced by 
the agency but also the evidence elicited by the private litigant. The volume 
of such cases is relatively small. 

In deportation cases, on the other hand, the agency action turns upon 
the personal history of an individual. While the alien is permitted to have 
counsel present, he often will not be in a position to do so, or intelligently 
to protect his own interests at the hearing. The volume of such cases is 
considerable. 

In 1960, the courts disposed of 97 writs of habeas corpus and 237 declara- 
tory judgments in exclusion and deportation cases. 1960 Annual Report of 
the Immigration and Naturalization Service, page 97. To throw the volume 
of the declaratory judgment cases into the Courts of Appeals would, of 
course, considerably increase the caseload of those courts, which stood at 
last report at 2,634 cases. (That figure is taken from the address of Chief 
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Justice Warren on calendar conditions in the federal courts reported in the 
New York Law Journal for May 31, 1961.) 

All of these factors, we believe, indicate that judicial review should go in 
the first instance to the district courts. 

Judicial and legislative recognition that matters of this sort should go 
first to the district courts is reflected in the law concerning habeas corpus. 
While circuit judges as well as the district courts have the power to issue 
writs of habeas corpus, 28 U.S.C. 2241, a petitioner who applies to a circuit 
judge is required by statute to state his reasons for not applying to the 
district court, 22 U.S.C. 2242, and unless compelling reasons are shown for 
by-passing the district court, a circuit judge will decline to entertain the 
application. See Cyclopedia of Federal Procedure (rd ed.), §86.102. 


Requirements of H.R. 187 that Proceeding for Judicial Review 
Be Instituted Within Six Months of 
Final Deportation Order 


Under existing law, an alien subject to a deportation order may institute 
a proceeding for review at any time before it is executed, and can obtain 
a review by habeas corpus at any time that he is in custody. 

Under H.R. 187, habeas corpus would continue to be available when the 
alien was in custody, but other petitions for review would have to be filed 
not later than six months from the date of the final deportation order. 

The Committee considers, one member dissenting, that it is undesirable 
to cut off the availability of such review after six months. That requirement 
will have the effect of forcing aliens, who might not otherwise do so, to seek 
judicial review of deportation orders. For example, an alien who is the 
subject of a deportation order may properly apply to the Attorney General 
for discretionary relief of various kinds, such as a temporary stay for sus- 
pension of deportation. Under the existing law the alien need not institute 
a judicial review proceeding while awaiting the Attorney General’s decision 
on discretionary relief in order to avoid forfeiting his right to that review. 
Then, if he is granted the relief he seeks he probably will never seek judicial 
review. Under H.R. 187, on the other hand the only prudent thing for an 
alien to do to protect his rights will be to start a proceeding for judicial 
review within six months, whether or not he has pending an application 
for relief. 

We also think that H.R. 187 would operate unfairly to frustrate judicial 
review by aliens not alert to the legal requirements. An alien sometimes 
does not appreciate his need for legal assistance when a deportation order 
is entered against him, if at that time deportation is not really imminent. 
Then, if more than six months later, the alien consults a lawyer for the first 
time, he will discover that under H.R. 187 his right to the statutory proce- 
dure for review will have passed. 

In order words, the six months provision would have the effect of making 
some people seek judicial review when they do not really need it, and of 
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preventing some worthy, but uninformed, aliens from obtaining review by 
the statutory procedure. 

The Committee therefore considers that an alien subject to a deportation 
order should have more than six months in which to institute a proceeding 
for declaratory review. Some members of the Committee think that some 
fixed period would be desirable, but that it should be of longer duration. 
Other members of the Committee are of the view that the existing law, 
permitting an alien to obtain the review at any time before his deportation 
is the best solution, and should remain unchanged. 


Provision of H.R. 187 Preventing a Court from Remanding 


the Case to the Immigration Service to Take More Evidence 


H.R. 187 provides that the procedure specified in the 1950 Act shall, with 
certain exceptions, govern judicial review of deportation orders. 
Among the exceptions is a provision that: 


“(4) except as provided in clause (B) of paragraph (5) of this subsection 
[which provides for a hearing de novo in a district court for a non 
frivolous claim to U.S. citizenship], the petition shall be determined 
solely upon the administrative record upon which the deportation 
order is based and the Attorney General’s findings of fact, if sup- 
ported by reasonable, substantial, and probative evidence on the 
record considered as a whole, shall be conclusive’’; 


There is nothing in this exception to authorize the court to remand the 
case to the Immigration Service to take more evidence. 
The 1950 Act on the other hand provides in part: 


“(a) Petitions to review orders reviewable under this chapter unless 
determined on a motion to dismiss the petition, shall be heard in the 
court of appeals upon the record of the pleadings, evidence adduced, 
and proceedings before the agency where the agency has in fact held 
a hearing whether or not required to do so by law. 


x * * 


“(c) If a party to a proceeding to review shall apply to the court of 
appeals, in which the proceeding is pending, for leave to adduce addi- 
tional evidence and shall show to the satisfaction of such court (1) that 
such additional evidence is material, and (2) that there were reason- 
able grounds for failure to adduce such evidence before the agency, 
such court may order such additional evidence and any counter- 
evidence the opposite party desires to offer to be taken by the 


” 


agency.... 


H.R. 187 therefore seems to be designed to prevent remand to the Immi- 

. / . . 8 P . . . 
gration Service in cases where counsel for an alien feels that material evi- 
dence favorable to his client was not introduced in the administrative record. 
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We regard this as a serious defect. An alien is far less able to see that the 
administrative record is adequate than a broadcasting company, a packer, 
a shipping company or a producer of atomic energy. The 1950 Act assures 
to those litigants the right to adduce further evidence when that evidence 
is material and the failure to adduce it excusable. We think that the law 
should not deny the same right to the alien. 

There also should be some provision to go outside the administrative 
record when the issue raised is that of illegal action not reflected in the 
record, such as whether the hearing officer was not properly qualified or was 
biased. See Accardi v. Shaughnessy, 347 U.S. 260 (1954); Shaughnessy v. 
Accardi, 349 U.S. 280 (1955). 





Exhaustion of Administrative Remedies | 


H.R. 187 would provide: | 


“An order of deportation or of exclusion shall not be reviewed by any 

court if the alien has not exhausted the administrative remedies 
available to him as of right under the immigration laws and 
regulations...” 


This would codify the judicially-created rule of exhaustion of adminis- 
trative remedies. 

In cases where an alien still has administrative remedies available to him, 
we agree that justice is served by not letting him go to court. Sometimes, 
however, the effect of a court’s finding that the alien has not taken advantage 
of administrative opportunity is to leave him without further remedy since 
the time for making the necessary application or taking the administrative 
appeal has expired. In such cases, courts have sometimes made variations 
and exceptions to the rule. See Gordon and Rosenfield, §8.4(c). 

This the courts could do because the doctrine of exhaustion of adminis- 
trative remedies was a judicial rule of convenience fashioned entirely by the 
courts. 

We fear that if it is codified into statute law, the courts will lose their 
power to soften the effects of the rule in exceptionally meritorious cases. 
Accordingly, we feel that it would be better to leave the law on this subject 
alone. It is well-established as a judicially made rule. It works well in its 
present state. 


Provisions of H.R. 187 as to Res Judicata 


H.R. 187 would provide: 


“. .. Every petition for review or for habeas corpus shall state whether 
the validity of the order has been upheld in any prior judicial pro- 
ceeding, and, if so, the nature and date thereof, and the court in 
which such proceeding took place. .. .” 


The Committee endorses this provision as a sensible and fair requirement, 
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and one which should help courts to recognize those who would abuse the 
process of judicial review. 
H.R. 187 continues: 


“No petition for review or for habeas corpus shall be entertained if 
the validity of the order has been previously determined in any civil 
or criminal proceeding, unless the petition presents grounds which 
the court finds could not have been presented in such prior proceed- 
ing, or the court finds that the remedy provided by such prior pro- 
ceeding was inadequate or ineffective to test the validity of the order.” 


This provision is an attempt to make the principles of res judicata strictly 
applicable to judicial review of deportation orders, both in the case of review 
by the proposed statutory method and by habeas corpus. 

Here we believe that H.R. 187 runs into constitutional difficulty. 

The privilege of the writ of habeas corpus is protected by Article 1, 
Section g of the Constitution, quoted above. 

The ordinary principles of res judicata cannot be applied to habeas 
corpus. See Gordon and Rosenfield, §8.19, and cases cited at 28 U.S.C.A. 
2244, note 19. 

In Price v. Johnston, 334 U.S. 266 (1948), a prisoner who was incarcerated 
for violation of the federal bank robbery statute, instituted a number of 
successive habeas corpus proceedings attacking his conviction. Although he 
had made no such claim in his first three unsuccessful habeas corpus peti- 
tions, he alleged in his fourth petition that the prosecution had knowingly 
used false testimony. Without denying this allegation or questioning its 
sufficiency, the Government asked that the fourth petition be denied, appar- 
ently on the ground that the issues raised were known to the petitioner 
when he filed the earlier petitions, and that the fourth petition was an abuse 
of the writ of habeas corpus. Without a hearing and without stating any 
reason for its action, the District Court dismissed the fourth petition. The 
Supreme Court reversed and remanded the cause for a hearing, holding 
that the prisoner was not necessarily barred from raising this new issue. 

The Supreme Court did leave a path open, albeit a difficult one, for the 
Government to secure some relief from abuse of the writ. The Court indi- 
cated that, before considering the merits of the petitioner’s claim, the Dis- 
trict Court should pass upon the Government’s contentions as to abuse of 
process. If the Government showed that the petitioner had prior knowledge 
of all the facts concerning the allegation in question, and had nevertheless 
failed to make the allegations in his earlier petitions, the Court could prop- 
erly refuse to pass upon the merits of the allegation, unless the petitioner 
showed some good excuse for his failure to do so. 

Under Price v. Johnston, therefore, there can be some restrictions upon 
repetitious litigation in habeas corpus proceedings, but those restrictions 
must be much more lenient and more flexible than the usual rule of res 
judicata. 

H.R. 187 oversteps constitutional limits in that it would apply the full 
rigors of res judicata to habeas corpus proceedings. 
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We agree that restrictions on the availability of subsequent judicial re- 
views are desirable in order to combat the abuse of these procedures. Such 
restrictions must, however, differentiate between habeas corpus and other 
forms of review. The principles of res judicata can and should be made fully 
applicable to the other forms of review, but the restrictions on habeas corpus 
must be drafted to stay within the limits of Price v. Johnston. 


Proposal of H.R. 187 to Limit Review 
of Exclusion Orders to Habeas Corpus 


H.R. 187 provides that habeas corpus shall be the sole and exclusive 
method for judicial review of an order excluding an alien from admission 
into the United States. It therefore proposes to cut off the availability of 
declaratory review procedures which Brownell v. Shung, 352 U.S. 180 (1956) 
held could be employed in exclusion cases. 

For the reasons we have already stated, we consider it unsound to make 
the availability of judicial review turn upon whether or not the alien is in 
custody, which is what H.R. 187 would do. The result would be to deprive 
some aliens, who failed to reach a lawyer before being excluded, of any 
review, and to require other aliens to wait until they were taken into 
custody before seeking judicial relief. 

In support of legislation like H.R. 187 it has been urged that the declara- 
tory review procedures are necessarily much slower than habeas corpus, 
citing the Supreme Court’s statement in the Shung case: 


“It may be that habeas corpus is a far more expeditious remedy than that 
of declaratory judgment, as the experience of Shung may indicate.” 352 
USS. at p. 186. 


We do not consider that the seven year delay in that case reflects any 
inherent slowness in declaratory proceedings, but stemmed largely from the 
fact that at that time the availability of such proceedings was in doubt. 
That case removed the doubt. We see no reason now why the courts cannot 
move declaratory proceedings along just as expeditiously as habeas corpus 
proceedings. As Gordon and Rosenfield state in §8.9d of their text: 


“. .. The whole controversy comes before the court for quick disposi- 
tion if the government files an answer immediately and makes a 
motion for summary judgment or for dismissal, attaching the admin- 
istrative record... .” 


If there were any legal impediment to speedy determination of declaratory 
proceedings, we should think that the proper way to attack the problem 
would be to legislate to remove that impediment, rather than to prevent 
any review except when the alien was in custody. 

We suggest that, in cutting off the right to review other than by habeas 
corpus, H.R. 187 might in fact operate to postpone the final date of depar- 
ture of an excludable alien; for it would require the alien to wait until the 
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last minute, when he was taken into custody, to start his proceeding for 
judicial review. We consider, therefore, that the existing law is sensible, 
both from the points of view of the Government and of the individual alien, 
in allowing the process of judicial review to be started before the alien is 
taken into custody. 


CONCLUSION 


The Committee considers that the provisions of S. 551 and H.R. 3038, 
discussed above are most desirable and should be enacted, with modifica- 
tions to eliminate racial discrimination against persons of Chinese ancestry, 
and to correct the drafting omissions affecting proposed Sections 202(a)(5) 
and 202(d) of the Immigration and Nationality Act. 

The Committee considers that H.R. 187 is unsound in sending proceed- 
ings to review deportation orders to the Courts of Appeals rather than to 
the District Courts, that it goes too far in limiting the availability of judicial 
review to aliens, and that its provisions applying the principles of res judi- 
cata to habeas corpus proceedings are unconstitutional. Accordingly, we 
believe that H.R. 187 should not be enacted. We do consider, however, that 
a provision limiting the availability of multiple judicial reviews, drafted so 
as to remain within constitutional limits, would be desirable. 


Respectfully submitted, 
EDWIN L. GASPERINI, Chairman 
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